AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Office of Workers’” Compensation Programs, Labor

§71.7 Claim filing, processing, adju-
dication and time limits.

(a) Claims for injury, disability or
death benefits payable under section
5(f) of the said War Claims Act of 1948,
originating in the United States or in
its Territories or possessions, shall be
filed by mailing to the Bureau of Em-
ployees’ Compensation, United States
Department of Labor, Washington, DC
20211. All claims originating in the
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Philippine Islands may be filed by
mailing to the Bureau of Employees’
Compensation, United States Depart-
ment of Labor, Manila, P.l1. All claims
will be finally processed and adju-
dicated by the Bureau at its principal
office in Washington, DC.

(b) The limitation provisions for the
filing of claims for disability or death
benefits, as prescribed by applicable
provisions of statute, shall not begin to
run earlier than July 3, 1948.
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SUBCHAPTER A—GENERAL ADMINISTRATION

PART 200—GENERAL
ADMINISTRATION

Sec.

200.1 Designation of central and field orga-
nization.

200.2 The general course and method by
which the Board’s functions are chan-
neled and determined.

200.3 Obtaining forms from the Railroad Re-
tirement Board.

200.4 Availability of information to public.

200.5 Protection of privacy of records main-
tained on individuals.

200.6 Open meetings.

200.7 Assessment or waiver of interest, pen-
alties, and administrative costs with re-
spect to collection of certain debts.

200.8 Disclosure of information obtained in
the administration of the Railroad Re-
tirement Act and the Railroad Unem-
ployment Insurance Act.

200.9 Selection of members of Actuarial Ad-
visory Committee.

200.10 Representatives of applicant or bene-
ficiaries.

AUTHORITY: 45 U.S.C. 231f(b)(5) and 45
U.S.C. 362; §200.4 also issued under 5 U.S.C.
552; §200.5 also issued under 5 U.S.C. 552a;
§200.6 also issued under 5 U.S.C. 552b; and
§200.7 also issued under 31 U.S.C. 3717.

§200.1 Designation of central and field
organization.

(a) Introduction. (1) The Railroad Re-
tirement Board (hereinafter referenced

as the “Board’) is an independent
agency in the executive branch of the
Federal Government and is adminis-

tered by three members appointed by
the President, with the advice and con-
sent of the Senate. By law, one member
is appointed upon recommendations
made by railroad labor organizations,
one upon recommendations of railroad
employers, and the third member, the
Chairman, is in effect independent of
employees and employers and rep-
resents the public interest. The terms
of office are five years and are ar-
ranged so as to expire in different cal-
endar years.

(2) The primary function of the Board
is the determination and payment of
benefits under the retirement-survivor
and unemployment-sickness programs.
To this end, the Board must maintain
lifetime earnings records for covered
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employees, a network of field offices to
assist railroad personnel and their de-
pendents in filing claims for benefits,
and examiners to adjudicate the
claims.

(3) The Board administers the Rail-
road Retirement Act and the Railroad
Unemployment Insurance Act. The
Railroad Retirement Tax Act, which
imposes employment taxes to fund the
railroad retirement system, is adminis-
tered by the Internal Revenue Service
of the U.S. Department of Treasury.
The Board also participates in the ad-
ministration of the Federal Medicare
health insurance program.

(4) The headquarters of the Board is
in Chicago, lllinois, at 844 Rush Street.
The Board maintains numerous district
offices across the country in localities
easily accessible to large numbers of
railroad workers, in addition to five re-
gional offices located in Atlanta, Geor-
gia; Hackensack, New Jersey; Cleve-
land, Ohio; Kansas City, Missouri; and,
San Francisco, California.

(b) Internal organization. (1) In addi-
tion to the three Board Members, there
is an Executive Director who reports
directly to the Board Members and who
is responsible for the overall adminis-
trative direction and coordination of
the work of the entire Board organiza-
tion.

(2) Responsibility for Board oper-
ations is concentrated in seven Asso-
ciate Executive Directors, who report
directly to the Executive Director and
who serve on an Executive Committee
advising the Executive Director on
matters of agency-wide impact. The
Associate Executive Director for Legal
and Administrative Services is respon-
sible for legal, appeals, personnel, leg-
islative, information management, and
internal services. The Associate Execu-
tive Director for Program Analysis is
responsible for research, actuarial, and
compensation operations. The Asso-
ciate Executive Director for Retire-
ment Claims is responsible for all
claims operations under the Railroad
Retirement Act. The Associate Execu-
tive Director for Unemployment and
Sickness Insurance is responsible for
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all claims operations under the Rail-
road Unemployment Insurance Act, as
well as certain employee protection
laws, and the Associate Executive Di-
rector for Field Service is responsible
for all district and regional office oper-
ations. There is also an Associate Exec-
utive Director for Fiscal Operations
and an Associate Executive Director
for Data Processing.

(3) Further, the following offices pro-
vide administrative and other services
in support of Board Operations: Office
of Equal Employment Opportunity,
Washington Legislative/Liaison Office,
Office of Planning, Office of Public Af-
fairs and Bureau of Quality Assurance.

(c) Office of Inspector General. The
Railroad Retirement Solvency Act of
1983 established the Office of Inspector
General within the Board to be gov-
erned by the Inspector General Act of
1978. As structured, the Inspector Gen-
eral reports directly to the Chairman.
The Office of Inspector General is re-
sponsible for policy direction and con-
duct of audit, inspection, and inves-
tigation activities relating to program
and operations of the Board; and main-
taining liaison with other law enforce-
ment agencies, the Department of Jus-
tice, and United States Attorneys on
all matters relating to the detection
and prevention of fraud and abuse. The
Inspector General reports semi-annu-
ally to the Congress through the Chair-
man concerning fraud, abuses, other se-
rious problems, and deficiencies of
agency programs and operations; rec-
ommends corrective action; and, re-
ports on progress made in imple-
menting these actions.

[52 FR 11010, Apr. 6, 1987]

§200.2 The general course and method
by which the Board’s functions are
channeled and determined.

(a) Retirement and death benefits. (1)
Retirement and death benefits must be
applied for by filing application there-
for. (For details as to application, see
parts 210 and 237 of this chapter). The
Bureau of Retirement Claims considers
the application and the evidence and
information submitted with it. Wage
and service records maintained by the
Board are checked and if necessary,
further evidence is obtained from the
employee, the employer, fellow em-
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ployees, public records and any other
person or source available. The Bureau
makes initial decisions on the fol-
lowing matters:

(i) Applications for benefits;

(ii) Requests for the withdrawal of an
application;

(iii) Requests for a change in an an-
nuity beginning date;

(iv) The termination of an annuity;

(v) The modification of the amount of
an annuity or lump sum,;

(vi) Requests for the reinstatement of
an annuity which had been terminated
or modified;

(vii) The existence of an erroneous
payment;

(viii) The eligibility of an individual
for a supplemental annuity or the
amount of such supplemental annuity.

(ixX) Whether representative pay-
ments shall serve the interests of an
individual by reason of his incapacity
to manage his annuity payments; and

(xX) Who shall be appointed or contin-
ued as representative payee on behalf
of an annuitant.

(2) A claimant dissatisfied with the
Bureau’s decision may, upon filing no-
tice within one year from the date the
decision is mailed to the claimant, ap-
peal to the Bureau of Hearings and Ap-
peals. Provided, however, That (i) an in-
dividual under age 16 shall not have the
right to appeal a finding of incapacity
to manage his annuity payments, but
shall have the right to contest on ap-
peal that he is, in fact, under age 16;
(if) an individual who has been ad-
judged legally incompetent shall not
have the right to appeal a finding of in-
capacity to manage his annuity pay-
ments, but shall have the right to con-
test on appeal the fact of his having
been adjudged legally incompetent; and
(iif) an individual shall not have the
right to appeal a denial of his applica-
tion to serve as representative payee
on behalf of an annuitant. There he
may have an oral hearing before a
hearings officer of which a steno-
graphic record is made, submit addi-
tional evidence, be represented, and
present written and oral argument. If
dissatisfied with the decision of the
hearings officer, the claimant may ap-
peal to the Board itself. This appeal
must be made on a prescribed form
within four months of the date a copy
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of the hearings officer’s decision was
mailed to him. If new evidence is re-
ceived, the Board may remand the case
to the hearings officer for investigation
and recommendation concerning the
new evidence. (For details on appeals
procedure, see part 260 of this chapter.)
A claimant, after he has unsuccessfully
appealed to the Board itself and has
thus exhausted all administrative rem-
edies within the Board, may obtain a
review of a final decision of the Board
by filing a petition for review, within
one year after the entry of the decision
on the records of the Board and its
communication to the claimant, in the
U.S. Court of Appeals for the circuit in
which the claimant resides, or in the
U.S. Court of Appeals for the Seventh
Circuit, or in the U.S. Court of Appeals
for the District of Columbia Circuit.

(b) Unemployment, sickness, and mater-
nity benefits. (1) Claims for unemploy-
ment benefits are handled by a com-
prehensive organization set up in the
field. Under agreements between the
Railroad Retirement Board and cov-
ered employers, the employers select
employees of theirs to act as unem-
ployment claims agents. These agents
perform their services, specified in the
agreement, in accordance with instruc-
tions issued by the Board but under
general supervision and control of the
employer. In accordance with the
agreements, employers are reimbursed
for such services at the rate of 50 cents
for each claim taken by an unemploy-
ment claims agent and transmitted to
the Board. There are some 13,000 such
contract claims agents. An unemployed
person who wishes to file a claim for
unemployment benefits need only con-
sult his recent railroad employer to be
directed to the unemployment claims
agent with whom he may file his claim.

(2) When an employee makes his first
claim in any benefit year, he identifies
himself and fills out an application for
unemployment benefits (Ul-1), an ap-
plication for employment service
(Form ES-1), and a pay rate report
(Form Ul 1a) to be used in determining
the rate at which benefits may be paid.
The employee is given an informa-
tional booklet UB-4 and an Unemploy-
ment Bulletin No. UB-3 informing him
of his responsibilities and explaining
the statements to which he is required
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to certify and to which he does certify
when he registers for benefits. When
the applications and pay rate report
are completed, the unemployment
claims agent sends them to the nearest
field office of the Board. That office in-
spects the applications to detect errors
and omissions and to note items re-
quiring investigation. The office also
attempts to verify the employee’s
statement about his pay rate unless
the unemployment claims agent has al-
ready done so. The application for un-
employment benefits and the pay rate
report are then sent to the appropriate
regional office of the Board. The appli-
cation for employment service is re-
tained in the field office for use in re-
ferring the claimant to suitable job
openings. On the basis of the informa-
tion furnished on the application for
unemployment benefits, the regional
office determines whether the appli-
cant is a qualified employee (that is,
whether he earned $500 or more from
covered employment in the base year).
The applicant is notified by letter if he
is found to be not qualified.

(3 In addition to the application
forms and pay rate report, the claim-
ant executes a registration and claim
for unemployment insurance benefits
(Form UI-3). In substance, registration
consists of his appearing before an un-
employment claims agent during the
agent’s working hours and signing his
name on the registration and claim
form for the days he wishes to claim as
days of unemployment. Registration
for any day must be made on the day or
not later than the sixth calendar day
thereafter, except that, if such cal-
endar day is not a business day, the
claimant may make his registration on
the next following business day. In
other words, a claimant must ordi-
narily appear for registration at seven-
day intervals. Under certain cir-
cumstances, such as illness, employ-
ment, looking for employment, etc., an
employee may make a delayed reg-
istration for any day for which he is
unable to register within the time
limit mentioned above. The unemploy-
ment claims agent sends the claim to
the nearest field office where it is in-
spected with a view to calling the
claimant in for interview or referral to
job openings, detecting errors and
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omissions, and noting items requiring
investigation. The claim is then for-
warded to the regional office.

(4) Claims for sickness benefits are
handled by the field organization of the
Board. An employee need not register
in person for sickness benefits but
claims for such benefits must be made
on the forms prescribed by the Board
and executed by the individual claim-
ing benefits except that, if the Board is
satisfied that an employee is so sick or
injured that he cannot sign forms, the
Board may accept forms executed by
someone else in his behalf. Forms used
in connection with claims for sickness
benefits may be obtained from a rail-
road employer, a railway labor organi-
zation, or any Board office. An applica-
tion for sickness benefits (Form Sl-1a)
and the required statement of sickness
(Form Sl-1b) may be mailed to any of-
fice of the Board (see part 335 of this
chapter). It is important that a state-
ment of sickness be filed promptly, for
no day can be considered as a day of
sickness unless a statement of sickness
with respect to such day is filed at an
office of the Board within ten days.
The application and statement of sick-
ness are forwarded to a regional office
where they are examined. If it appears
that the employee is entitled to bene-
fits, the regional office will send him a
claim form covering a 14-day registra-
tion period, and a pay rate report
(Form Sli-1d). The employee completes
the forms, indicating on the claim
form the days during the period he
claims as days of sickness and returns
both forms to the regional office to
which the claim form is preaddressed.
When additional medical information
is needed, a form for supplemental doc-
tor’'s statement is sent to the em-
ployee. This should be filled out by a
doctor and returned to the Board.

(5) Maternity benefits must be ap-
plied for on a form prescribed by the
Board. A statement of maternity sick-
ness, executed by a person authorized
to execute statements of sickness (see
part 335 of this chapter), is required
also. The necessary forms may be ob-
tained from a railroad employer, a rail-
way labor organization, or any Board
office. An application for maternity
benefits (Form SI-101) and the state-
ment of maternity sickness (Form SI-
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104) may be filed in person or by mail
with any Board office. It is important
that the statement of maternity sick-
ness be filed promptly since no day can
be considered as a day of sickness in a
maternity period unless a statement of
maternity sickness with respect to the
day is filed at an office of the Board
within ten days. As in the case of
claims for sickness benefits, the forms
are forwarded to a regional office.
Claim forms are mailed to the claim-
ant and are pre-addressed for return to
the regional office.

(6) Whether benefits are payable to a
claimant and, if so, the amount of ben-
efits payable, is determined with re-
spect to claims for unemployment,
sickness, and maternity benefits, by
the regional office. The names and ad-
dresses of claimants to whom benefits
are found payable, and the amounts
payable to them, are certified to the
local disbursing office of the Treasury
Department which mails the benefit
checks to the claimants. If a claim is
denied in whole or in part, an expla-
nation is given to the claimant by let-
ter.

(7) The rate at which benefits are
payable is determined from the claim-
ant’s railroad wages earned in a base
year period or from his daily pay rate
for his last railroad employment in the
base year period, whichever will result
in the higher benefit rate. His daily
benefit rate will be at least 60 per cen-
tum of his daily pay rate for his last
railroad employment in the base year
period, but not exceeding $10.20.

(8) Any qualified employee whose
claim for benefits under the Railroad
Unemployment Insurance Act has been
denied in whole or in part may, within
one year from the date such denial is
communicated to him, appeal from the
initial determination, and such appeal
will be heard before an impartial hear-
ings officer. An unsuccessful claimant
in an appeal before such hearings offi-
cer may appeal to the Board. (For fur-
ther details of appeals procedure by
claimants for benefits and for appeals
procedure by employers, see parts 319
and 320 of this chapter.)

Any claimant, or any railway labor or-
ganization organized in accordance
with the provisions of the Railway
Labor Act, of which the claimant is a
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member, or any other party aggrieved
by a final decision pursuant to the
Railroad Unemployment Insurance
Act, may, only after all administrative
remedies within the Board will have
been availed of and exhausted, obtain a
review of such final decision of the
Board by filing a petition for review
within 90 days after the mailing of no-
tice of such decision to the claimant or
other party, or within such further
time as the Board may allow, in the
United States court of appeals for the
circuit in which the claimant or other
party resides or will have had his prin-
cipal place of business or principal ex-
ecutive office, or in the United States
Court of Appeals for the Seventh Cir-
cuit, or in the United States Court of
Appeals for the District of Columbia
Circuit.

(c) Current compensation and service
records. Current compensation and
service records are maintained by the
Bureau of Research and Employment
Accounts. These records are obtained
from reports made periodically on ei-
ther a quarterly or annual basis by em-
ployers and employee representatives.
General instructions in this regard
may be found in part 250 of this chap-
ter. Special instructions to employers
and employee representatives are
issued from time to time by the Direc-
tor of Research and Employment Ac-
counts.

(d) Collection of contributions. The Of-
fice of Budget and Fiscal Operations
acts as the collecting agency of the
Board in receiving contributions due
under the Railroad Unemployment In-
surance Act. Contributions are, with
some few exceptions, due quarterly and
with the payment, the employer must
file a report, Form DC-1, Employers
Quarterly or Annual Report of Con-
tributions under the Railroad Unem-
ployment Insurance Act. (For further
details see part 345 of this chapter.)

(e) Employment service. Employers
needing workers may avail themselves
of the Board’s employment service by
making requests of any field office for
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referrals, in writing, on forms provided
by the Board, or by telephone.

[15 FR 6752, Oct. 6, 1950, as amended at 21 FR
4808, June 29, 1956; Board Order 62-115, 27 FR
9254, Sept. 19, 1962; Board Order 67-67, 32 FR
9064, June 27, 1967; 41 FR 22557, June 4, 1976.
Redesignated at 52 FR 11010, Apr. 6, 1987, as
amended at 55 FR 26430, June 28, 1990]

§200.3 Obtaining forms from the Rail-
road Retirement Board.

Forms used by the Board, including
applications for benefits and informa-
tional publications, may be obtained
from the Board’s headquarters at 844
Rush Street, Chicago, Illinois 60611,
and from local Board offices.

[63 FR 17326, Apr. 9, 1998]

§200.4 Availability of information to
public.

(@) The following materials (more
particularly described in paragraph (d)
of this section), with identifying de-
tails deleted pursuant to paragraph (b)
of this section, are available for public
inspection and copying:

(1) All final opinions (including con-
curring and dissenting opinions), and
all orders made in the adjudication of
cases, which have precedential effect;

(2) All statements of policy and inter-
pretations which have been adopted by
the Board, or by anyone under author-
ity delegated by the Board, which have
not been published in the FEDERAL
REGISTER; and

(3) Administrative staff manuals and
instructions to staff that affect any
member of the public.

(b) The identifying details to be de-
leted shall include, but not be limited
to, names and identifying numbers of
employees and other individuals as
needed to comply with sections 12(d)
and (n) of the Railroad Unemployment
Insurance Act, section 7(b)(3) of the
Railroad Retirement Act, and §200.8 of
this part, or to prevent a clearly un-
warranted invasion of personal privacy.

(c) There shall be maintained in the
Board’s library a current index of the
materials referred to in paragraph (a)
of this section which will have been
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issued, adopted, or promulgated subse-
quent to July 4, 1967. This index shall
be available for public inspection and
copying at the Board’s headquarters of-
fices located at 844 Rush Street, Chi-
cago, lllinois, during the normal busi-
ness hours of the Board. Copies of the
index or any portion thereof may be
obtained for a fee equivalent to the
costs of reproduction by submitting a
written request therefor. Such request
should comply with the form for re-
quests as described in paragraph (h) of
this section.

(d) The materials and indexes thereto
shall be kept, and made available to
the public upon request, in the bureaus
and offices of the Board which produce
or utilize the materials. The following
materials currently in use shall, as
long as they are in effect as precedents
and instructions, be made available in
offices of the Board at 844 Rush Street,
Chicago:

(1) In the Bureau of Retirement
Claims: The Retirement Claims Man-
ual, RCM Circulars, Special Services
Manual, Policy Decisions, Procedural
Memoranda containing information on
the adjudication of claims not con-
tained in the Retirement Claims Man-
ual or in RCM Circulars, Instructions
and Circular Letters to Employers,
Field Operating Manual (Parts | and
V1), FOM Circulars and Memoranda,
and the Occupational Disability Rating
Schedule.

(2) In the Bureau of Unemployment
and Sickness Insurance: the Adjudica-
tion Instruction Manual, Regional Op-
erating Manual (Part 1), Field Oper-
ating Manual (Part Il), FOM Circulars
and Memoranda, Bureau of Unemploy-
ment and Sickness Insurance Circulars,
Memorandum Opinions, memorandum
instructions on adjudication, and cir-
cular letters of instruction to railroad
officials.

(3) In the Bureau of Research and
Employment Accounts: the Instruc-
tions to Employers, and Circular Let-
ters to Employers.

(4) In the Bureau of Law: Legal Opin-
ions.

(5) In the Office of the Secretary of
the Board: Decisions and rulings of the
Board.

Regional offices and field offices shall
also make available to the extent prac-
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ticable such of these materials and in-
dexes as are furnished them in the ordi-
nary course of business.

(e) The copies of manuals and in-
structions made available for public
copying and inspection shall not in-
clude:

(1) Confidential statements, stand-
ards, and instructions which do not af-
fect the public, and

(2) Instructions not affecting the pub-
lic (such as those relating solely to
processing and procedure, to manage-
ment, or to personnel) which it is fea-
sible to separate from instructions that
do affect the public.

() With the exception of records spe-
cifically excluded from disclosure by
section 552(b) of title 5, United States
Code, or other applicable statute, any
records of or in the custody of this
agency, other than those made avail-
able under paragraphs (a), (c), and (d)
of this section, shall, upon receipt of a
written request reasonably describing
them, promptly be made available to
the person requesting them.

(g) The RRB may charge the person
of persons making a request for records
under paragraph (f) of this section a fee
in an amount not to exceed the costs
actually incurred in complying with
the request and not to exceed the cost
of processing a check for payment. De-
pending on the category into which the
request falls, a fee may be assessed for
the cost of search for documents, re-
viewing documents to determine
whether any portion of any located
documents is permitted to be withheld,
and duplicating documents.

(1) Fee schedule. To the extent that
the following are chargeable, they are
chargeable according to the following
schedule:

(i) The charge for making a manual
search for records shall be the salary
rate, including benefits, for a GS-7,
step 5 Federal employee;

(i) The charge for reviewing docu-
ments to determine whether any por-
tion of any located document is per-
mitted to be withheld shall be the sal-
ary rate, including benefits, for a GS-
13, step 5 Federal employee;

(iii) The charge for making photo-
copies of any size document shall be
$.10 per copy per page:
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(iv) The charge for computer-gen-
erated listings or labels shall include
the direct cost to the RRB of analysis
and programming, where required, plus
the cost of computer operations to
produce the listing or labels. The max-
imum computer search charge shall be
$2,250.00 per hour ($37.50 per minute).
Search time shall not include the time
expended in analysis or programming
where these operations are required.

(v) There shall be no charge for
transmitting documents by regular
post. The charge for all other methods
of transmitting documents shall be the
actual cost of transmittal.

(2) Categories of requesters. For the
purpose of assessing fees, requesters
shall be classified into one of the fol-
lowing five groups:

(i) Commercial use requesters. Commer-
cial use requesters are requesters who
seek information for a use or purpose
that furthers the commercial, trade, or
profit interests of the requester or the
person on whose behalf the request is
made. For such requesters, the RRB
will fully charge for the cost of search-
ing, reviewing and copying and shall
not consider a request for waiver or re-
duction of fees based upon an assertion
that disclosure would be in the public
interest; however, the RRB will not
charge a fee if the total cost for search-
ing, reviewing, and copying is less than
$10.00.

(ii) Educational and non-commercial
scientific institution requesters. Edu-
cational requesters are educational in-
stitutions which operate a program or
programs of scholarly research. They
may be a preschool, a public or private
elementary or secondary school, an in-
stitution of graduate higher education,
an institution of undergraduate higher
education, an institution of profes-
sional education, or an institution of
vocational education. Non-commercial
scientific requesters are institutions
that are not operated on a ‘‘commer-
cial”’ basis and which are operated sole-
ly for the purpose of conducting sci-
entific research the results of which
are not intended to promote any par-
ticular product or industry. To be eligi-
ble for inclusion in this category, re-
questers must show that the request is
being made under the auspices of a
qualifying institution and that the
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records are not sought for a commer-
cial use, but are sought in furtherance
of scholarly (if the request is from an
educational institution) or scientific (if
the request is from a non-commercial
scientific institution) research. For re-
questers in this category, the RRB
shall charge for the cost of reproduc-
tion alone, excluding the first 100
pages, for which no charge will be
made. If after excluding the cost of the
first 100 pages of reproduction, there
remain costs to be assessed, the RRB
will not charge for such costs is such
costs total less than $10.00. If the cost
is $10.00 or more, the RRB may waive
the charge or reduce it if it determines
that disclosure of the information is in
the public interest because it is likely
to contribute significantly to public
understanding of the operations or ac-
tivities of the government and is not
primarily in the commercial interest of
the requester. To be eligible for free
search time, these requesters must rea-
sonably describe the records sought.
(iii) Requesters who are representatives
of the news media. The term “‘represent-
ative of the news media’ refers to any
person actively gathering news for an
entity that is organized and operated
to publish or broadcast news to the
public. The term ‘“‘news’” means infor-
mation that is about current events or
that could be of interest to the public.
In the case of ‘“‘freelance” journalists,
they may be regarded as working for a
news organization if they can dem-
onstrate a solid basis for expecting
publication through that organization,
even though not actually employed by
it. For requesters in this category the
RRB shall charge for the cost of repro-
duction alone excluding the cost of the
first 100 pages, for which no charge will
be made. If, after excluding the cost of
the first 100 pages of reproduction,
there remain costs to be assessed, the
RRB will not charge for such costs if
such costs total less than $10.00. If the
cost is $10.00 or more, the RRB may
waive the charge or reduce it if it de-
termines that disclosure is in the pub-
lic interest because it is likely to con-
tribute significantly to public under-
standing of the operations or activities
of the government and is not primarily
in the commercial interest of the re-
quester. To be eligible for free search
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time, these requesters must reasonably
describe the record sought.

(iv) Requests by subjects of records in
Privacy Act Systems of Records. Requests
from subject individuals for records
about themselves filed in any of the
Board’s Privacy Act Systems of records
will continue to be treated under the
fee provisions of the Privacy Act of
1984 which permit assessing fees only
for reproduction.

(v) All other requesters. For requesters
who do not fall within the purview of
paragraph (g)(2)(i), (ii), (iii), or (iv) of
this section, the RRB will charge the
full direct cost of searching for and re-
producing records that are responsive
to the request. The RRB will not
charge for such costs to be assessed if
the total is less than $10.00. If the total
is $10.00 or more, the RRB may waive
the charge or reduce it if it determines
that disclosure of the information is in
the public interest because it is likely
to contribute significantly to public
understanding of the operations or ac-
tivities of the government and is not
primarily in the commercial interest of
the requester.

(3) Charges for unsuccessful searches.
Where search time is chargeable, the
RRB may assess charges for time spent
searching, even if the RRB fails to lo-
cate the records, or if located, the
records are determined to be exempt
from disclosure. If the Board estimates
that search charges are likely to ex-
ceed $25.00 it will notify the requester
of the estimated amount of fees, unless
the requester has agreed in advance to
pay fees as high as those anticipated.
Such notice will offer the requester the
opportunity to confer with agency per-
sonnel with the object of reformulating
the request to meet his or here needs
at a lower cost.

(4) Aggregating requests. When the
RRB reasonably believes that a re-
quester or group of requesters acting in
concert is attempting to break a re-
quest into a series of requests for the
purpose of evading the assessment of
fees, the RRB will aggregate any such
requests and charge accordingly. One
element the RRB will consider in de-
termining whether a belief would be
reasonable is the time period in which
the requests have been.
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(5) Advance payments. (i) The RRB es-
timates or determines that the allow-
able charges payment unless:

(A) The RRV estimates or determines
that the allowable charges that a re-
quester may be required to pay are
likely to exceed $250.00, in which case
the RRV will notify the requester of
the likely cost and obtain satisfactory
assurance of full payment where the re-
quester has a history of prompt pay-
ment of FOIA fees, or require an ad-
vance payment of an amount up to the
full estimated charges in the case of re-
questers with no history of payment;
or

(B) A requester has previously failed
to pay a fee charged in a timely fashion
(i.e., within 30 days of the date of the
billing), in which case the RRB may re-
quire the requester to pay the full
amount owed plus any applicable inter-
est as provided below of demonstrate
that he has, in fact, paid the fee, and to
make an advance payment of the full
amount of the estimated fee before the
agency begins to process a new request
or a pending request from that re-
quester.

(ii) When the Board acts under para-
graph (g)(5)(i) of this section, the ad-
ministrative time limits prescribed in
subsection (a)(6) of the Freedom of In-
formation Act (5 U.S.C. 552(a)(6)) (i.e.,
10 working days from receipt of initial
requests and 20 working days from re-
ceipt of appeals from initial denials,
plus permissible extensions of these
time limits) will begin only after the
Board has received the fee payments
described in said paragraph (g)(5)(i) of
this section.

(6) Charging interest. Interest may be
charged to any requester who fails to
pay fees charged within 30 days fo the
date of billing. Interest will be assessed
beginning on the 31st day following the
day on which the bill for fees was sent.
Interest will be the rate prescribed in
section 3717 of title 31 of the U.S. Code
Annotated and will accrue from the
date of the billing.

(7) Collection of fees due. Whenever it
is appropriate in the judgment of the
Board in order to encourage repayment
of fees billed in accordance with these
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regulations, the Board will use the pro-
cedures authorized by the Debt Collec-
tion Act of 1982 (Pub. L. 97-365), includ-
ing disclosure to consumer reporting
agencies and use of collection agencies.

(h) Any person or organization re-
questing records pursuant to this sec-
tion shall submit such request in writ-
ing to the Executive Director, Railroad
Retirement Board, Room 536, 844 Rush
Street, Chicago, Illinois 60611. All such
requests should be clearly and promi-
nently identified as requests for infor-
mation under the Freedom of Informa-
tion Act. If submitted by mail or other-
wise submitted in an envelope or other
cover, requests should be clearly and
prominently identified as such on the
envelope or cover.

(i) The Executive Director, or any
other individual specifically authorized
to act on behalf of the Executive Direc-
tor, shall have the authority to grant
or deny a request for information sub-
mitted under this section. The Execu-
tive Director or such authorized rep-
resentative shall, within 10 working
days following the receipt of a request,
except as provided in paragraph (j)(1) of
this section, make a determination
granting or denying the request and
notify the requester of his or her deci-
sion and if a denial, the reasons there-
for. The requester shall be further ad-
vised that a total or partial denial may
be appealed to the Board as provided in
paragraph (j) of this section.

(J) In cases where a request for infor-
mation is denied, in whole or in part,
by the Executive Director or his or her
authorized representative, the party
who originally made the request may
appeal such determination to the
Board by filing a written appeal with
the Secretary of the Board within 20
working days following receipt of the
notice of denial. The Board shall render
a decision on an appeal within 20 work-
ing days following receipt of the appeal
except as provided in paragraph (j)(1) of
this section. The requester shall
promptly be notified of the Board’s de-
cision and, in cases where the denial is
upheld, of the provisions for judicial
review of such final administrative de-
cisions.

(1) In unusual circumstances, as enu-
merated in section 552(a)(6)(B) of title
5, United States Code, the time restric-
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tions of paragraphs (i) and (j) of this
section may be extended in the aggre-
gate by no more than 10 days by notice
to the requester of such extension, the
reasons therefor, and the date on which
a determination is expected to be dis-
patched.

(2) For purposes of paragraphs (i) and
(J) of this section, a request shall be re-
ceived by the Executive Director of the
Board when it arrives at the Board’s
headquarters. Provided, however, That
when the estimated fee to be assessed
for a given request exceeds $30.00, such
request shall be deemed not to have
been received by the Executive Direc-
tor until the requester is advised of the
estimated cost and agrees to bear it.
Provided further, That a request which
does not fully comply with all the pro-
visions of paragraph (h) of this section
shall be deemed to have been received
by the Executive Director on the day it
actually reaches his or her office.

(k) Any person in the employ of the
Railroad Retirement Board who re-
ceives a request for any information,
document or record of this agency, or
in the custody thereof, shall advise the
requester to address such request to
the Executive Director. If the request
received is in writing, it shall be imme-
diately referred for action to the Exec-
utive Director.

() The Executive Director
maintain records of:

(1) The total amount of fees collected
by this agency pursuant to this sec-
tion;

(2) The number of initial denials of
requests for records made pursuant to
this section and the reason for each;

(3) The number of appeals from such
denials and the result of each appeal,
together with the reason(s) for the ac-
tion upon each appeal that results in a
denial of information;

(4) The name(s) and title(s) or posi-
tion(s) of each person responsible for
each initial denial of records requested
and the number of instances of action
on a request for information for each
such person;

(5) The results of each proceeding
conducted pursuant to section
552(a)(4)(F) of title 5 U.S. Code, includ-
ing a report of any disciplinary action
against an official or employee who

shall
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was determined to be primarily respon-
sible for improperly withholding
records, or an explanation of why dis-
ciplinary action was not taken;

(6) Every rule made by this agency
affecting or in implementation of sec-
tion 552 of title 5 U.S. Code;

(7) The fee schedule for copies of
records and documents requested pur-
suant to this regulation; and

(8) All other information which indi-
cates efforts to administer fully the
letter and spirit of section 552 of title 5
U.S. Code.

(m) The Board shall, prior to March 1
of each year, prepare and submit a re-
port to the Speaker of the House of
Representatives and the President of
the Senate covering each of the cat-
egories of records maintained in ac-
cordance with the foregoing for the
preceding calendar year.

(n) Special procedures for handling re-
quests for business information:

(1) The Freedom of Information Act
exempts from mandatory disclosure
matters that are ‘‘trade secrets and
commercial or financial information
obtained from a person and privileged
or confidential * * *.”” The Board main-
tains records that may include infor-
mation within this exception and to
protect the rights of submitters of
business information with respect to
the confidentiality of such informa-
tion, all requests for records or infor-
mation contained in contract bids, con-
tract proposals, contracts, and similar
business information documents shall
be handled in accordance with the pro-
cedures established by this paragraph.

(2) When the Executive Director or
an individual authorized to grant or
deny requests under the Freedom of In-
formation Act receives a request for
business information, the Executive
Director or other individual shall
promptly provide the person who sub-
mitted the information to the Board
with written notice that a request for
the information has been made. The
notice shall specify what record or in-
formation has been requested and shall
inform the business submitter that the
submitter may, within ten working
days after the date of the notice, file a
written objection to disclosure of the
information or portions of the informa-
tion. The written objection to disclo-
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sure shall be addressed to the indi-
vidual whose name appears in the noti-
fication and shall specify the portion
or portions of the information that the
submitter believes should not be dis-
closed and state the grounds or bases
for objecting to disclosure of such por-
tion or portions. No written notice to
the business submitter shall be re-
quired under this subparagraph if it is
readily determined that the informa-
tion will not be disclosed or that the
information has lawfully been pub-
lished or otherwise made available to
the public.

(3) In determining whether to grant
or deny the request for the business in-
formation, the official or entity mak-
ing the determination shall carefully
consider any objection to disclosure
made by the submitter of the informa-
tion in question.

(4) If a determination is made to dis-
close information with respect to
which the business submitter has filed
an objection to disclosure, the official
or entity making the determination
shall, no later than ten working days
prior to the date on which disclosure of
the information will be made, provide
the submitter with written notice of
the determination to disclose. The
written notice shall state the reasons
why the submitter’s grounds for object-
ing to disclosure were rejected and in-

form the submitter of the date on
which the information is to be dis-
closed.

(5) The Board shall promptly notify
the business submitter of any suit com-
menced under the Freedom of Informa-
tion Act to compel disclosure of infor-
mation which he or she submitted to
the Board.

(0) Custom tailored information serv-
ices; Fees charged. This paragraph and
paragraph (p) of this section set forth
the policy of the Railroad Retirement
Board with respect to the assessment
of a fee for providing custom tailored
information where requested. Except as
provided in paragraphs (0)(4)(vii) and
(p) of this section, a fee shall be
charged for providing custom tailored
information.

(1) Definition: Custom tailored informa-
tion. Custom tailored information is in-
formation not otherwise required to be
disclosed under this part but which can
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be created or extracted and manipu-
lated, reformatted, or otherwise pre-
pared to the specifications of the re-
quester from existing records. For ex-
ample, the Board needs to program
computers to provide data in a par-
ticular format or to compile selected
items from records, provide statistical
data, ratios, proportions, percentages,
etc. If this data is not already compiled
and available, the end product would be
the result of custom tailored informa-
tion services.

(2) Providing custom tailored informa-
tion. The Board is not required to pro-
vide custom tailored information. It
will do so only when the appropriate
fees have been paid as provided in para-
graph (0)(4) of this section and when
the request for such information will
not divert staff and equipment from
the Board’s primary responsibilities.

(3) Requesting custom tailored informa-
tion. Information may be requested in
person, by telephone, or by mail. Any
request should reasonably describe the
information wanted and may be sent to
the Director of Administration, Rail-
road Retirement Board, 844 North Rush
Street, Chicago, Illinois 60611-2092.

(4) Fee schedule. Requests for custom
tailored information are chargeable ac-
cording to the following schedule:

(i) Manual searching for records. Full
cost of the time of the employees who
perform the service, even if records
cannot be found, management and su-
pervisory costs, plus the full costs of
any machine time and materials the
employee uses. Consulting and other
indirect costs will be assessed as appro-
priate.

(if) Photocopying or reproducing
records on magnetic tapes or computer
diskettes. The charge for making photo-
copies of any size document shall be
$.10 per copy per page. The charge for
reproducing records on magnetic tapes
or computer diskettes is the full cost of
the operator’s time plus the full cost of
the machine time and the materials
used.

(iii) Use of electronic data processing
equipment to obtain records. Full cost for
the service, including computer search
time and computer runs and printouts,
and the time of computer programmers
and operators and of other employees.
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(iv) Certification or authentication.
Full cost of certification and authen-
tication.

(v) Providing other special services.
Full cost of the time of the employee
who performs the service, management
and supervisory costs, plus the full
costs of any machine time and mate-
rials the employee uses. Consulting and
other indirect costs will be assessed as
appropriate.

(vi) Special forwarding arrangements.
Full cost of special arrangements for
forwarding material requested.

(vii) Statutory supersession. Where a
Federal statute prohibits the assess-
ment of a charge for a service or ad-
dresses an aspect of that charge, the
statute shall take precedence over this
paragraph (0).

(p) Assessment of a fee with respect to
the provision of custom tailored informa-
tion where the identification of the bene-
ficiary is obscure and where provision of
the information can be seen as benefiting
the public generally. When the identi-
fication of a specific beneficiary with
respect to the provision of custom tai-
lored information is obscure, the serv-
ice can be considered primarily as ben-
efiting broadly the general public, and
the estimated cost of providing the in-
formation is less than $1,000.00, the Di-
rector of Administration shall deter-
mine whether or not a fee is to be
charged. In any such case where the
cost is $1,000.00 or more, the request
shall be referred by the Director of Ad-
ministration to the three-member
Board for a determination whether or
not a fee is to be assessed.

(The information collection requirements for
paragraph (n) were approved by the Office of
Management and Budget under control num-
ber 3220-0150)

[Board Order 6784, 32 FR 9651, Sept. 4, 1967, as
amended at 40 FR 7255, Feb. 19, 1975; 48 FR
51447, 51448, Nov. 9, 1983; 50 FR 26357, June 26,
1985. Redesignated at 52 FR 11010, Apr. 6, 1987,
as amended at 52 FR 13820, Apr. 24, 1987; 54
FR 43055, Oct. 20, 1989; 59 FR 28765, June 3,
1994; 60 FR 29984, June 7, 1995; 61 FR 25390,
May 21, 1996]

§200.5 Protection of privacy of records
maintained on individuals.

(a) Purpose and scope. The purpose of
this section is to establish specific pro-
cedures necessary for compliance with
the Privacy Act of 1974 (Pub. L. 93-579).
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These regulations apply to all record
systems containing information of a
personal or private nature maintained
by the Railroad Retirement Board that
are indexed and retrieved by personal
identifier.

(b) Definitions—(1) Individual. The
term “‘individual’ pertains to a natural
person who is a citizen of the United
States or an alien lawfully admitted
for permanent residence and not to a
company or corporation.

(2) System of records. For the purposes
of this section, the term ‘‘system of
records’ pertains to only those records
that can be retrieved by an individual
identifier.

(3) Railroad Retirement Board. For
purposes of this section, the term
““Railroad Retirement Board’ refers to
the United States Railroad Retirement
Board, an independent agency in the
executive branch of the United States
Government.

(4) Board. For purposes of this section
the term ‘“‘Board’ refers to the three
member governing body of the United
States Railroad Retirement Board.

(c) Procedure for requesting the exist-
ence of personally identifiable records in a
record system. An individual can deter-
mine if a particular record system
maintained by the Railroad Retire-
ment Board contains any record per-
taining to him by submitting a written
request for such information to the
system manager of that record system
as described in the annual notice pub-
lished in the FEDERAL REGISTER. A cur-
rent copy of the system notices, pub-
lished in accordance with paragraph (i)
of this section, is available for inspec-
tion at all regional and district offices
of the Board. If necessary, Board per-
sonnel will aid requesters in deter-
mining what system(s) of records they
wish to review and will forward any re-
quests for information to the appro-
priate system manager. Also, requests
for personal information may be sub-
mitted either by mail or in person to
the system manager at the head-
quarters of the Railroad Retirement
Board, 844 Rush Street, Chicago, Illi-
nois 60611. Prior to responding to a re-
quest for information under this sub-
section, the system manager shall re-
quire the individual requesting such in-
formation to provide identifying data,
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such as his full name, date of birth, and
social security number. The system
manager shall respond to a request
under this subsection within a reason-
able time by stating that a record on
the individual either is or is not con-
tained in the system.

(d) Disclosure of requested information
to individuals. (1) Upon request, an indi-
vidual shall be granted access to
records pertaining to himself, other
than medical records and records com-
piled in anticipation of a civil or crimi-
nal action or proceeding against him,
which are indexed by individual identi-
fier in a particular system of records.
Requests for access must be in writing
and should be addressed to the system
manager of that record system as de-
scribed in the annual notice published
in the FEDERAL REGISTER. Requests
under this subsection may be sub-
mitted either by mail or in person at
the headquarters offices of the Rail-
road Retirement Board, 844 Rush
Street, Chicago, lllinois 60611.

(2) The system manager shall, within
ten working days following the date on
which the request is received in his of-
fice, render a decision either granting
or denying access and shall promptly
notify the individual of his decision. If
the request is denied, the notification
shall inform the individual of his right
to appeal the denial to the Board. An
individual whose request for access
under this subsection has been denied
by the system manager may appeal
that determination to the Board by fil-
ing a written appeal with the Secretary
of the Board, Railroad Retirement
Board, 844 Rush Street, Chicago, Illi-
nois 60611 within twenty working days
following receipt of the notice of de-
nial. The Board shall render a decision
on an appeal within thirty working
days following the date on which the
appeal is received in the office of the
Secretary of the Board. The individual
shall promptly be notified of the
Board’s decision.

(3) In cases where an individual has
been granted access to his records, the
system manager shall, prior to releas-
ing such records, require the individual
to produce identifying data such as his
name, date of birth, and social security
number.
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(4) Disclosure to an individual of his
record may be made by providing him,
upon written request therefor, a copy
of the record or portion thereof which
he reasonably describes in his request.

(5) An individual, and if such indi-
vidual so desires, one other person of
his choosing, may review and have a
copy made of his record (in a form
comprehensible to him) during regular
business hours at the location de-
scribed as the repository of the record
system containing such records in the
annual notice published in the FED-
ERAL REGISTER or at such other loca-
tion convenient to the individual as
specified by the system manager. If an
individual is accompanied by another
person, the system manager may re-
quire written authorizations for disclo-
sure in the presence of the other person
from the individual before any record
or portion thereof is released.

(e) Special procedures—medical records.
(1) An individual concerning whom the
Railroad Retirement Board maintains
medical records in a system of records
shall, upon written request, be per-
mitted to review such medical records
or be furnished copies of such records if
the system manager of the system con-
taining the requested records deter-
mines that disclosure of the records or
any portion thereof would not be harm-
ful to the individual’s mental or phys-
ical health.

(2) If, upon review of the medical
records requested, the system manager
determines that disclosure of such
records or any portion thereof might be
harmful to the individual’s mental or
physical health, he shall inform the in-
dividual that copies of the records may
be furnished to a physician of the indi-
vidual’s own choosing. If the individual
should select a physician to conduct
such a review and direct the Board to
permit the physician to review the
records, the system manger shall
promptly forward copies of the records
in question to that physician. The sys-
tem manger shall inform the physician
that the records are being provided to
him or her for the purpose of making
an independent determination as to
whether release or the records directly
to the individual who has requested
them might be harmful to that indi-
vidual. The physician shall be informed
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that if, in his or her opinion, direct dis-
closure of the records would not be
harmful to the individual’s mental or
physical health, he or she may then
provide the copies to the individual.
The physician shall further be in-
formed that should he or she determine
that disclosure of the records in ques-
tion might be harmful to the indi-
vidual, such records shall not be dis-
closed and should be returned to the
Board, but the physician may summa-
rize and discuss the contents of the
records with the individual.

(3) The special procedure established
by paragraph (e) of this section to per-
mit an individual access to medical
records pertaining to himself or herself
shall not be construed as authorizing
the individual to direct the Board to
disclose such medical records to any
third parties, other than to a physician
in accordance with paragraph (e)(2) of
this section. Medical records shall not
be disclosed by the Board to any enti-
ties or persons other than the indi-
vidual to whom the record pertains or
his or her authorized physician regard-
less of consent, except as permissible
under paragraphs (§)(1)(i), (iii), and
(viii) of this section and as provided
under paragraph (e)(4) of this section.

(4) Notwithstanding the provisions of
paragraphs (e)(1), (2) and (3) of this sec-
tion and of paragraph (d) of this sec-
tion, if a determination made with re-
spect to an individual’s claim for bene-
fits under the Railroad Retirement Act
of the Railroad Unemployment Insur-
ance Act is based in whole or in part on
medical records, disclosure of or access
to such medical records shall be grant-
ed to such individual or to such indi-
vidual’s representative when such
records are requested for the purpose of
contesting such determination either
administratively of judicially.

(5) The procedures for access to med-
ical records set forth in paragraph (e)
of this section shall not apply with re-
spect to requests for access to an indi-
vidual’s disability decision sheet or
similar adjudicatory documents, access
to which is governed solely by para-
graph (d) of this section.

(f) General exemptions—(1) Systems of
records subject to investigatory material
exemption under 5 U.S.C. 552a(j)(2). RRB-
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43, Investigation Files, a system con-
taining information concerning alleged
violations of law, regulation, or rule
pertinent to the administration of pro-
grams by the RRB or alleging mis-
conduct or conflict of interest on the
part of RRB employees in the discharge
of their official duties.

(2) Scope of exemption. (i) The system
of records identified in this paragraph
is maintained by the Office of Inves-
tigations (Ol) of the Office of Inspector
General (OIG), a component of the
Board which performs as its principal
function activities pertaining to the
enforcement of criminal laws. Author-
ity for the criminal law enforcement
activities of the OIG’s Ol is the Inspec-
tor General Act of 1978, 5 U.S.C. App.

(ii) Applicable information in the
system of records described in this
paragraph is exempt from subsections
(c)(3) and (4) (Accounting of Certain
Disclosures), (d) (Access to Records),
@M. @, (3), W(G), (H), and (1), (5),
and (8), (Agency Requirements), (f)
(Agency Rules) and (g) (Civil Remedies)
of 5 U.S.C. 552a.

(iii) To the extent that information
in this system of records does not fall
within the scope of this general exemp-
tion under 5 U.S.C. 552(j)(2) for any rea-
son, the specific exemption under 5
U.S.C. 552(k)(2) is claimed for such in-
formation. (See paragraph (g) of this
section.)

(3) Reasons for exemptions. The system
of records described in this section is
exempt for one or more of the following
reasons:

(i) 5 U.S.C. 552a(c)(3) requires an
agency to make available to the indi-
vidual named in the records, at his or
her request, an accounting of each dis-
closure of records. This accounting
must state the date, nature, and pur-
pose of each disclosure of a record and
the name and address of the recipient.
Accounting of each disclosure would
alert the subjects of an investigation
to the existence of the investigation
and the fact that they are subjects of
an investigation. The release of such
information to the subjects of an inves-
tigation would provide them with sig-
nificant information concerning the
nature of the investigation, and could
seriously impede or compromise the in-
vestigation and lead to the improper
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influencing of witnesses, the destruc-
tion of evidence, or the fabrication of
testimony.

(if) 5 U.S.C. 552a(c)(4) requires an
agency to inform any person or other
agency about any correction or nota-
tion of dispute made by the agency in
accordance with subsection (d) of the
Act. Since the RRB is claiming that
this system of records is exempt from
subsection (d) of the Act, concerning
access to records, this section is inap-
plicable and is exempted to the extent
that this system of records is exempted
from subsection (d) of the Act.

(iii) 5 U.S.C. 552a(d) requires an agen-
cy to permit an individual to gain ac-
cess to records pertaining to him or
her, to request amendment of such
records, to request a review of an agen-
cy decision not to amend such records,
and to contest the information con-
tained in such records. Granting access
to records in this system of records
could inform the subject of the inves-
tigation of an actual or potential
criminal violation of the existence of
that investigation, of the nature and
scope of the information and evidence
obtained as to his or her activities, of
the identity of confidential sources,
witnesses, and law enforcement per-
sonnel, and could provide information
to enable the subject to avoid detection
or apprehension. Granting access to
such information could seriously im-
pede or compromise an investigation,
lead to the improper influencing of wit-
nesses, the destruction of evidence, or
the fabrication of testimony, and dis-
close investigative techniques and pro-
cedures.

(iv) 5 U.S.C. 552a(e)(1) requires each
agency to maintain in its records only
such information about an individual
as is relevant and necessary to accom-
plish a purpose required by statute or
executive order of the President. The
application of this provision could im-
pair investigations and law enforce-
ment, because it is not always possible
to detect the relevance or necessity of
specific information in the early stages
of an investigation. Relevance and ne-
cessity are often questions of judgment
and timing, and it is only after the in-
formation is evaluated that the rel-
evance and necessity of such informa-
tion can be established.
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(v) 5 U.S.C. 552a(e)(2) requires an
agency to collect information to the
greatest extent practicable directly
from the subject individual when the
information may result in adverse de-
terminations about an individual’s
rights, benefits, and privileges under
Federal programs. The application of
this provision could impair investiga-
tions and law enforcement by alerting
the subject of an investigation of the
existence of the investigation, enabling
the subject to avoid detection or appre-
hension, to influence witnesses improp-
erly, to destroy evidence, or to fab-
ricate testimony. Moreover, in certain
circumstances the subject of an inves-
tigation cannot be required to provide
information to investigators, and infor-
mation must be collected from other
sources. Furthermore, it is often nec-
essary to collect information from
sources other than the subject of the
investigation to verify the accuracy of
the evidence collected.

(vi) 5 U.S.C. 552a(e)(3) requires an
agency to inform each person whom it
asks to supply information, on a form
that can be retained by the person, of
the authority under which the informa-
tion is sought and whether disclosure
is mandatory or voluntary; of the prin-
cipal purposes for which the informa-
tion is intended to be used; of the rou-
tine uses which may be made of the in-
formation; and of the effects on the
person, if any, of not providing all or
any part of the requested information.
The application of this provision could
provide the subject of an investigation
with substantial information about the
nature of that investigation.

(vii) 5 U.S.C. 552a(e)(4)(G) and (H) re-
quire an agency to publish a FEDERAL
REGISTER notice concerning its proce-
dures for notifying an individual at his
request if the system of records con-
tains a record pertaining to him or her,
how he or she can gain access to such
a record, and how he or she can contest
its contents. Since the RRB is claiming
that the system of records is exempt
from subsection (f) of the Act, con-
cerning agency rules, and subsection
(d) of the Act, concerning access to
records, these requirements are inap-
plicable and are exempted to the ex-
tent that these systems of records are
exempted from subsections (f) and (d)
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of the Act. Although the RRB is claim-
ing exemption from these require-
ments, RRB has published such a no-
tice concerning its notification, access,
and contest procedures because, under
certain circumstances, RRB might de-
cide it is appropriate for an individual
to have access to all or a portion of his
or her records in this system of
records.

(viii) 5 U.S.C. 552a(e)(4)(l) requires an
agency to publish in the FEDERAL REG-
ISTER notice concerning the categories
of sources or records in the system of
records. Exemption from this provision
is necessary to protect the confiden-
tiality of the sources of information, to
protect the privacy of confidential
sources and witnesses, and to avoid the
disclosure of investigative techniques
and procedures. Although RRB is
claiming exemption from this require-
ment, RRB has published such a notice
in broad generic terms in the belief
that this is all subsection (e)(4)(l) of
the Act requires.

(ix) 5 U.S.C. 552a(e)(5) requires an
agency to maintain its records with
such accuracy, relevance, timeliness,
and completeness as is reasonably nec-
essary to assure fairness to the indi-
vidual in making any determination
about the individual. Since the Act de-
fines ““maintain’ to include the collec-
tion of information, complying with
this provision would prevent the collec-
tion of any data not shown to be accu-
rate, relevant, timely, and complete at
the moment it is collected. In col-
lecting information for criminal law
enforcement purposes, it is not possible
to determine in advance what informa-
tion is accurate, relevant, timely, and
complete. Facts are first gathered and
then placed into a logical order to
prove or disprove objectively the crimi-
nal behavior of an individual. Material
which may seem unrelated, irrelevant,
or incomplete when collected may take
on added meaning or significance as
the investigation progresses. The re-
strictions of this provision could inter-
fere with the preparation of a complete
investigative report, thereby impend-
ing effective law enforcement.

(X) 5 U.S.C. 552a(e)(8) requires an
agency to make reasonable efforts to
serve notice on an individual when any
record on such individual is made

109



§200.5

available to any person under compul-
sory legal process when such process
becomes a matter of public record.
Complying with this provision could
prematurely reveal an ongoing crimi-
nal investigation to the subject of the
investigation.

(xi) 5 U.S.C. 552a(f)(1) requires an
agency to promulgate rules which shall
establish procedures whereby an indi-
vidual can be notified in response to
his or her request if any system of
records named by the individual con-
tains a record pertaining to him or her.
The application of this provision could
impede or compromise an investigation
or prosecution if the subject of an in-
vestigation was able to use such rules
to learn of the existence of an inves-
tigation before it could be completed.
In addition, mere notice of the fact of
an investigation could inform the sub-
ject or others that their activities are
under or may become the subject of an
investigation and could enable the sub-
jects to avoid detection or apprehen-
sion, to influence witnesses improp-
erly, to destroy evidence, or to fab-
ricate testimony. Since the RRB is
claiming that these systems of records
are exempt from subsection (d) of the
Act, concerning access to records, the
requirements of subsections (f)(2)
through (5) of the Act, concerning
agency rules for obtaining access to
such records, are inapplicable and are
exempted to the extent that this sys-
tem of records is exempted from sub-
section (d) of the Act. Although RRB is
claiming exemption from the require-
ments of subsection (f) of the Act, RRB
has promulgated rules which establish
Agency procedures because, under cer-
tain circumstances, it might be appro-
priate for an individual to have access
to all or a portion of his or her records
in this system of records. These proce-
dures are described elsewhere in this
part.

(xii) 5 U.S.C. 552a(g) provides for civil
remedies if an agency fails to comply
with the requirements concerning ac-
cess to records under subsections (d)(1)
and (3) of the Act; maintenance of
records under subsection (e)(5) of the
Act; and any rule promulgated there-
under, in such a way as to have an ad-
verse effect on an individual. Since the
RRB is claiming that this system of
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records is exempt from subsections
(©)@) and (4), (d), (e)(1), (2), 3), (4)(G),
(H), and (1), (5), and (8), and (f) of the
Act, the provisions of subsection (g) of
the Act are inapplicable and are ex-
empted to the extent that this system
or records is exempted from those sub-
sections of the Act.

(g) Specific exemptions—(1) Systems of
records subject to investigatory material
exemption under 5 U.S.C. 552a(k)(2).
RRB-43, Investigation Files, a system
containing information concerning al-
leged violations of law, regulation, or
rule pertinent to the administration of
programs by the RRB or alleging mis-
conduct or conflict of interest on the
part of RRB employees in the discharge
of their official duties.

(2) Privacy Act provisions from which
exempt. The system of records described
in this paragraph is exempt from sub-
sections (c)(3) (Accounting of Certain
Disclosures), (d) (Access to Records),
(e)(1), 4G, H, and | (Agency Require-
ments), and (f) (Agency Rules) of 5
U.S.C. 552a.

(3) Reasons for exemptions. The system
of records described in this section is
exempt for one or more of the following
reasons:

(i) To prevent the subject of the in-
vestigations from frustrating the in-
vestigatory process.

(ii) To protect investigatory material
compiled for law enforcement purposes.

(iii) To fulfill commitments made to
protect the confidentiality of sources
and to maintain access to necessary
sources of information.

(iv) To prevent interference with law
enforcement proceedings.

(h) Request for amendment of a record.
(1) An individual may request that a
record pertaining to himself be amend-
ed by submitting a written request for
such amendment to the system man-
ager as described in the annual notice
published in the FEDERAL REGISTER.
Requests under this subsection may be
made either by mail or in person at the
headquarters offices of the Railroad
Retirement Board, 844 Rush Street,
Chicago, lllinois 60611. Such a request
should include a statement of the in-
formation in the record which the indi-
vidual believes is incorrect, a state-
ment of any information not in the
record which the individual believes
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would correct the record, if included,
and a statement of any evidence which
substantiates the individual’s belief
concerning the inaccuracy of the infor-
mation presently contained in the
record.

(2) Prior to rendering a determina-
tion in response to a request under this
subsection, the system manager shall
require that the individual provide
identifying data such as his name, date
of birth, and social security number.

(3) The system manager responsible
for the system of records which con-
tains the challenged record shall ac-
knowledge receipt of the request in
writing within ten working days fol-
lowing the date on which the request
for amendment was received in his of-
fice and shall promptly render a deci-
sion either granting or denying the re-
quest.

(i) If the systemm manager grants the
individual’s request to amend his
record, the system manager shall
amend the record accordingly, advise
the individual in writing that the re-
quested amendment has been made and
where an accounting of disclosures has
been made, advise all previous recipi-
ents of the record to whom disclosure
of such record was made and accounted
for of the fact that the amendment was
made and the substance of the amend-
ment.

(ii) If the system manager denies the
individual’s request to amend his
record, the system manager shall in-
form the individual that the request
has been denied in whole or in part, the
reason for the denial and the procedure
regarding the individual’s right to ap-
peal the denial to the Board.

(i) Appeal of initial adverse determina-
tion on amendment. (1) An individual,
whose request for amendment of a
record pertaining to him is denied, may
appeal that determination to the Board
by filing a written appeal with the Sec-
retary of the Board, Railroad Retire-
ment Board, 844 Rush Street, Chicago,
Ilinois 60611. The written notice of ap-
peal should include a statement of the
information in the record which the in-
dividual believes is correct, a state-
ment of any information not in the
record which the individual believes
would correct the record, if included,
and a statement of any evidence which
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substantiates the individual’s belief
concerning the inaccuracy of the infor-
mation presently contained in the
record.

(2) The Board shall consider the ap-
peal and render a final decision thereon
within thirty working days following
the date on which the appeal is re-
ceived in the office of the Secretary of
the Board. An extension of the thirty
day response period is permitted for a
good cause upon notification of such to
the requester.

(3) If, upon consideration of the ap-
peal, the Board upholds the denial, the
appellant shall be so informed in writ-
ing. The appellant shall be advised that
he may file a concise statement with
the Board setting forth his reasons for
disagreeing with the Board’s decision
and the procedures to be followed in fil-
ing such a statement of disagreement.
The individual shall also be informed
of his right to judicial review as pro-
vided under section 552a(g)(1)(A) of
title 5 of the United States Code. If dis-
closure has or will be made of a record
containing information about which an
individual has filed a statement of dis-
agreement, that contested information
will be annotated and a copy of the
statement of disagreement will be pro-
vided to past and future recipients of
the information along with which the
Board may include a statement of its
reasons for not amending the record in
question.

(4) If, upon consideration of the ap-
peal, the Board reverses the denial, the
Board shall amend the record, advise
the appellant in writing that such
amendment has been made, and where
an accounting of disclosures has been
made, advise all previous recipients of
the record to whom disclosure of such
was made and accounted for, of the fact
that the amendment was made and the
substance of the amendment.

(J) Disclosure of record to person other
than the individual to whom it pertains.
(1) Records collected and maintained
by the Railroad Retirement Board in
the administration of the Railroad Re-
tirement Act and the Railroad Unem-
ployment Insurance Act which contain
information of a personal or private
nature shall not be disclosed to any
person or to another agency without
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the express written consent of the indi-
vidual to whom the record pertains.
Such written consent shall not be re-
quired if the disclosure is not otherwise
prohibited by law or regulation and is:

(i) To officers or employees of the
Railroad Retirement Board who, in the
performance of their official duties,
have a need for the record;

(i) Required under section 552 of title
5 of the U.S. Code;

(iii) For a routine use of such record
as published in the annual notice in the
FEDERAL REGISTER;

(iv) To the Bureau of the Census for
uses pursuant to the provisions of title
13 of the United States Code;

(v) To a recipient who has provided
the Board with advance written assur-
ance that the record will be used solely
as a statistical or research record, and
the record is to be transferred in a
form that is not individually identifi-
able;

(vi) To the National Archives of the
United States as a record which has
sufficient historical or other value to
warrant its continued preservation by
the U.S. Government or for evaluation
by the administrator of General Serv-
ices or his designee to determine
whether the record has such value;

(vii) To another agency or to an in-
strumentality of any governmental
jurisidiction within or under the con-
trol of the United States for a civil or
criminal law enforcement activity if
the activity is authorized by law, and if
the head of the agency or instrumen-
tality has made a written request to
the agency which maintains the record
specifying the particular portion de-
sired and the law enforcement activity
for which the record is sought;

(viii) To a person pursuant to a show-
ing of compelling circumstances affect-
ing the health or safety of an indi-
vidual if, upon such disclosure, notifi-
cation is transmitted to the last known
address of such individual;

(ix) To either House of Congress, or,
to the extent of matter within its juris-
diction, any committee or sub-
committee thereof, any joint com-
mittee of Congress or subcommittee of
any such joint committee;

(xX) To the Comptroller General, or
any of his authorized representatives,
in the course of the performance of the
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duties of the General Accounting Of-
fice; or

(xi) Pursuant to the order of a court
of competent jurisdiction.

(2) The Railroad Retirement Board
shall maintain an accounting of all dis-
closures of records made under para-
graph (h)(1) of this section, except
those made under paragraphs (h)(1)(i)
and (ii) of this section. This accounting
will include:

(i) Date of disclosure;

(i) Specific subject matter of disclo-
sure;

(iii) Purpose of disclosure; and

(iv) Name and address of the person
or agency to whom the information has
been released.

The Railroad Retirement Board shall
maintain the accounting for five years
or the life of the system of records,
whichever is longer, and make such ac-
counting, with the exception of disclo-
sures made under paragraph (h)(1)(vii)
of this section, available to the indi-
vidual to whom the record pertains
upon his request. If, subsequent to dis-
closure of a record for which disclosure
an accounting has been made pursuant
to this subsection, an amendment is
made to that record or an individual
has filed a statement of disagreement
concerning that record, the person or
agency to whom such disclosure was
made shall be notified of the amend-
ment or statement of disagreement.

(k) Annual notice of systems of records.
The Railroad Retirement Board shall
publish in the FEDERAL REGISTER on an
annual basis a listing of the various
systems of records which it maintains
by individual identifier. That notice
shall provide the following for each
system:

(1) The name and location of the sys-
tem;

(2) The categories of individuals on
whom records are maintained in the
system;

(3) The routine uses of the system;

(4) The methods of storage, disposal,
retention, access controls and
retrievability of the system;

(5) The title and business address of
the individual who is responsible for
the system;

(6) The procedure whereby an indi-
vidual can be notified at his request
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whether or not the system contains a
record pertaining to him;

(7) The procedure whereby the indi-
vidual can be notified at his request
how he can gain access to any record
pertaining to him which is contained in
the system;

(8) How the individual can contest
the contents of such a record; and

(9) The categories of sources of
records in the system.

(I) Collection of information and main-
tenance of records. With respect to each
system of records indexed by individual
identifer which is maintained by the
Railroad Retirement Board, the Rail-
road Retirement Board shall:

(1) Maintain in each system only
such information about an individual
as is relevant and necessary in accom-
plishing the purposes for which the sys-
tem is kept;

(2) To the greatest extent prac-
ticable, collect information directly
from the individual when that informa-
tion may result in an adverse deter-
mination about such individual’s
rights, benefits or privileges under pro-
grams administered by the Railroad
Retirement Board;

(3) Inform each individual
asked to supply information:

(i) The authority under which the so-
licitation of such information is car-
ried out;

(i) Whether disclosure of the re-
quested information is mandatory or
voluntary and any penalties for failure
to furnish such information;

(iii) The principal purposes for which
the information will be used;

(iv) The routine uses and transfers of
such information; and

(v) The possible effects on such indi-
vidual if he fails to provide the re-
quested information.

(4) Maintain all records which are
used by the Railroad Retirement Board
in making any determination about
any individual with such accuracy, rel-
evance, timeliness and completeness as
is reasonably necessary to assure fair-
ness to the individual in the deter-
mination,;

(5) Prior to disseminating any record
about an individual to any person
other than an agency, unless the dis-
semination is made pursuant to para-
graph (h)(1)(ii) of this section, make
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reasonable efforts to assure that such
records are accurate, complete, timely
and relevant for purposes of the admin-
istration of the Railroad Retirement
Act and the Railroad Unemployment
Insurance Act;

(6) Maintain no record describing how
any individual exercises rights guaran-
teed by the First Amendment unless
expressly authorized by statute or by
the individual to whom the record per-
tains or unless pertinent to and within
the scope of an authorized law enforce-
ment activity;

(7) Make reasonable efforts to serve
notice on an individual when any
record on such individual is made
available to any person under compul-
sory legal process when such process
becomes a matter of public record; and

(8) At least thirty days prior to publi-
cation of information under paragraph
(i) of this section, publish in the FED-
ERAL REGISTER notice of any new use
or intended use of the information in
the system and provide an opportunity
for interested persons to submit writ-
ten data, views or arguments to the
Railroad Retirement Board.

(m) Fees. The Railroad Retirement
Board may assess a fee for copies of
any records furnished to an individual
under paragraph (d) of this section. The
fees for copies shall be $.10 per copy per
page, not to exceed the actual cost of
reproduction, and should be paid to the
Director of Budget and Fiscal Oper-
ations for deposit to the Railroad Re-
tirement Account. If payment is made
by check, the check should be payable
to the order of the Railroad Retire-
ment Board. Any fee of less than $10
may be waived by the system manager
if he determines that it is in the public
interest to do so.

(n) Government contractors. When the
Railroad Retirement Board provides by
a contract or by a subcontract subject
to its approval for the operation by or
on behalf of the Railroad Retirement
Board of a system of records to accom-
plish an agency function, the Railroad
Retirement Board shall, consistent
with its authority, cause the require-
ments of section 552a of title 5 of the
United States Code to be applied to
such system. In each such contract or
subcontract for the operation of a sys-
tem of records, entered into on or after
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September 27, 1975, the Railroad Re-
tirement Board shall cause to be in-
cluded a provision stating that the con-
tractors or subcontractors and their
employees shall be considered employ-
ees of the Railroad Retirement Board
for purposes of the civil and criminal
penalties provided in sections (g) and
(i) of the Privacy Act of 1974 (5 U.S.C.
552a (g) and (i)).

(0) Mailing lists. The Railroad Retire-
ment Board shall neither sell nor rent
information containing any individ-
ual’s name or address, unless author-
ized by statute.

(p) Disclosure of social security account
numbers. Whenever an individual is re-
quested by the Railroad Retirement
Board to disclose his social security ac-
count number he shall be informed as
to whether such disclosure is manda-
tory or voluntary. If disclosure of the
individual’s social security account
number is mandatory, he shall be in-
formed of the statutory authority re-
quiring such disclosure.

[41 FR 20580, May 19, 1976, as amended at 43
FR 17468, Apr. 25, 1978; 50 FR 27222, July 2,
1985. Redesignated at 52 FR 11010, Apr. 6, 1987,
as amended at 53 FR 3198, Feb. 4, 1988; 54 FR
43055, Oct. 20, 1989]

§200.6 Open meetings.

(a) Definitions—(1) Meeting. For pur-
poses of this section, the term ‘“‘meet-
ing”’ shall mean the deliberations of at
least two of the three members of the
Railroad Retirement Board, which de-
liberations determine or result in the
joint conduct or disposition of official
agency business. The term ‘“‘meeting”’
shall not include:

(i) Deliberations of the Board mem-
bers concerning the closure of a meet-
ing, the withholding of any informa-
tion with respect to a meeting, the
scheduling of a meeting, the establish-
ment of the agenda of a meeting, or
any change in the scheduling, agenda,
or the open or closed status of a meet-
ing; or

(ii) Consideration by the Board mem-
bers of agency business circulated to
them individually in writing for dis-
position by notation.

(2) Public announcement. For purposes
of this section the term ‘‘public an-
nouncement’”’ shall mean the posting of
the notice of a scheduled meeting as re-
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quired by this section on a bulletin
board available to the public on the
first floor of the Board’s headquarters
building located at 844 Rush Street,
Chicago, Illinois 60611.

(b)(1) The members of the Board shall
not jointly conduct or dispose of agen-
cy business except in accordance with
the procedures and requirements estab-
lished by this section. Provided, how-
ever, That nothing in this section shall
be construed so as to prohibit the
Board from disposing of routine or ad-
ministrative matters by sequential, no-
tational voting.

(2) Where agency business is disposed
of by notational voting as provided in
paragraph (b)(1) of this section, the
minutes of the next succeeding Board
meeting shall reflect such action.

(3) Every portion of every meeting of
the Board at which agency business is
conducted or disposed of shall be open
to public observation, except as pro-
vided in paragraph (c) of this section.

(©)(1) Except as provided in this sec-
tion, every portion of every meeting of
the Board shall be open to the public. A
meeting or a portion of a meeting may
be closed where (i) the Board properly
determines that the subject matter of
the meeting or portion thereof is such
as to make it likely that disclosure of
matters falling within one or more of
the exceptions set out in paragraph
(c)(3) of this section would result, and
(ii) the Board determines that the pub-
lic interest would not require that the
meeting or portion thereof be open to
the public.

(2) The requirements of paragraphs
(d) and (e) of this section shall not
apply to information pertaining to a
meeting which would otherwise be re-
quired to be disclosed to the public
under this section where the Board
properly determines that the disclosure
of the information is likely to disclose
matters within the exceptions listed in
paragraph (c)(3) of this section, and
that the public interest would not re-
quire that the matters, even though ex-
cepted, should be disclosed.

(3) The Board may close a meeting or
a portion thereof and may withhold in-
formation concerning the meeting or
portion thereof, including the expla-
nation of closure, the description of the
subject matter of the meeting, and the
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list of individuals expected to attend,
which otherwise would be required to
be made public under paragraphs (d)
and (e) of this section, where it has de-
termined, as provided in paragraphs
(c)(1) and (2) of this section, where it
has determined, as provided in para-
graphs (c)(1) and (2) of this section,
that the public interest would not oth-
erwise require that the meeting or por-
tion thereof be open or that the infor-
mation be made public, and that the
meeting, or portion thereof, or the dis-
closure of the information is likely to:

(i) Disclose matters that are (A) spe-
cifically authorized under criteria es-
tablished by Executive Order to be
kept secret in the interests of national
defense or foreign policy and (B) in fact
properly classified pursuant to such ex-
ecutive order;

(ii) Relate solely to the internal per-
sonnel rules and practices of the Board;

(iii) Disclose matters exempted from
disclosure under 45 U.S.C. 362(d) and
362(n) and 45 U.S.C. 231f(b)(3) or disclose
matters specifically exempted from
disclosure by any other statute (other
than 5 U.S.C 552), Provided, That such
other statute either requires that the
matters be withheld from the public in
such a manner as to afford no discre-
tion on the issue or establishes par-
ticular criteria for withholding or re-
fers to particular types of matters to
be withheld;

(iv) Disclose trade secrets and com-
mercial or financial information ob-
tained from a person and privileged or
confidential;

(v) Involve accusing any person of a
crime, or formally censuring any per-
son;

(vi) Disclose information of a per-
sonal nature where disclosure would
constitute a clearly unwarranted inva-
sion of personal privacy;

(vii) Disclose investigatory records
compiled for law enforcement purposes,
or information which if written would
be contained in such records, but only
to the extent that the production of
such records or information would

(A) Interfere with law enforcement
proceedings,

(B) Deprive a person of a right to a
fair trial or an impartial adjudication,

(C) Constitute an unwarranted inva-
sion of personal privacy,

§200.6

(D) Disclose the identity of a con-
fidential source and, in the case of a
record compiled by a criminal law en-
forcement authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, confidential
information furnished only by the con-
fidential source,

(E) Disclose investigative techniques
and procedures, or

(F) Endanger the life or physical
safety of law enforcement personnel;

(viii) Disclose information the pre-
mature disclosure of which would be
likely to significantly frustrate imple-
mentation of a proposed Board action,
except that this paragraph shall not
apply in any instance where the Board
has already disclosed to the public the
content or nature of its proposed ac-
tion, or where the Board is required by
law to make such disclosure on its own
initiative prior to taking final agency
action on such proposal; or

(ix) Specifically concern the agency’s
issuance of a subpoena, or the agency’s
participation in a civil action or pro-
ceeding, an action in a foreign court or
international tribunal, or an arbitra-
tion, or the initiation, conduct, or dis-
position by the agency of a particular
case of formal agency adjudication pur-
suant to the authority granted in 45
U.S.C. 231f and 45 U.S.C. 365.

(d)(1) Any action by the Board to
close a meeting or a portion thereof, or
to withhold any information pertaining
to such meeting or portion thereof,
shall be taken only upon the vote of at
least two members of the Board that
the meeting or portion thereof be
closed or information withheld for one
or more of the reasons set forth in
paragraph (c)(3) of this section. A sin-
gle vote may be taken with respect to
a series of meetings, to close the meet-
ings or portions thereof or to withhold
information pertaining to such meet-
ings, where the meetings or portions
thereof involve the same subject mat-
ter and are scheduled within 30 cal-
endar days after the date of the initial
meeting in the series.

(2) The vote of each member of the
Board participating in the vote on clo-
sure of a meeting or portion thereof
shall be recorded. Vote by proxy shall
not be allowed.
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(3) A person whose interests might be
directly affected by a meeting or por-
tion thereof which otherwise would be
open may request that the meeting or
portion thereof which concerns such
person’s interests be closed under para-
graphs (c)(3)(v), (vi), or (vii) of this sec-
tion. The request should be directed to
The Secretary, Railroad Retirement
Board, 844 Rush Street, Chicago, Illi-
nois 60611, and must be received no
later than the beginning of the meeting
to which it applies. Upon receipt of
such a request the Board shall vote by
recorded vote on the question as to
whether the meeting or portion thereof
should be closed.

(4) Within one day following a vote
taken under paragraphs (d)(2) and (3) of
this section, a copy of such vote show-
ing the vote of each member shall be
available for public inspection and
copying in the office of the Secretary
of the Board, located in the Board’s
headquarters office.

(5) If a meeting or portion thereof is
closed in accordance with an action
under paragraphs (d)(2) or (3) of this
section, the Board shall, within one
day following the vote, except to the
extent such information is exempt
from disclosure under paragraph (c) of
this section, make available for inspec-
tion and copying in the office of the
Secretary of the Board a written expla-
nation of the Board’s action and a list
of the persons expected to attend and
their affiliations.

(e)(1) Except as to those meetings or
portions of meetings scheduled as pro-
vided in paragraphs (d)(2) and (3) of this
section, the Board shall for each meet-
ing make public announcement at least
one week prior thereto of the time,
place and subject matter of the meet-
ing, whether the meeting is to be open
or closed to the public, and the name
and telephone number of an official of
the Railroad Retirement Board des-
ignated by the Board to respond to any
requests from the public pertaining to
the meeting.

(2) The requirement contained in
paragraph (e)(1) of this section that the
Board give one week advance notice of
each meeting shall not apply where the
Board determines by majority vote,
which vote shall be recorded, that
agency business requires that a meet-
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ing be scheduled at an earlier date. If a
meeting is scheduled less than one
week in the future, as provided in this
paragraph, the Board shall make a pub-
lic announcement at the earliest prac-
ticable time of the time, place and sub-
ject matter of the meeting and whether
the meeting is to be open or closed to
the public.

(3) The Board may change the time
and place of a previously scheduled and
announced meeting, but such change
must be announced to the public at the
earliest practicable time. The Board
may change the subject matter, or its
determination to open or close a meet-
ing or portion thereof, of a previously
scheduled and announced meeting only
if (i) a majority of the Board deter-
mines by recorded vote that agency
business requires the change and that
no earlier public announcement of the
change was possible, and (ii) the Board
makes a public announcement of the
change and the vote of each member
thereon at the earliest practicable
time.

(4) Immediately following each public
announcement required by this sub-
section, the Board shall submit for
publication in the FEDERAL REGISTER
notice of the time, place, and subject
matter of the meeting, whether the
meeting is to be open or closed, any
changes in such items from a previous
announcement, and the name and tele-
phone number of the Railroad Retire-
ment Board official designated by the
Board to respond to requests con-
cerning the announced meeting.

(f)(1) Whenever the Board should de-
termine to close a meeting or a portion
of a meeting under any of the exemp-
tions contained in paragraph (c)(3) of
this section, the General Counsel of the
Railroad Retirement Board shall, prior
to the meeting, certify in writing that
in his or her opinion the meeting or
portion thereof may be closed to the
public and shall state the applicable
exemptions which permit closure. The
Board shall maintain a copy of the
General Counsel’s certification and a
copy of the statement of the presiding
officer of the meeting setting forth the
time and place of the meeting and a
list of the persons present, other than
those present merely as spectators.
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(2) In the event that a meeting or any
portion of a meeting is closed to the
public, a complete transcript or record-
ing shall be made of the meeting or
portion thereof closed; Provided, how-
ever, That if the meeting or portion
thereof is closed under paragraph
(©)(3)(ix) of this section, a set of min-
utes may be made of the closed meet-
ing or portion of a meeting in lieu of a
complete transcript or recording there-
of. If a set of minutes is the method
chosen to record the proceedings of a
meeting or portion thereof closed
under paragraph (c)(3)(ix) of this sec-
tion, such minutes shall fully and
clearly describe the matters discussed.
The minutes shall also fully reflect any
actions taken by the Board, set forth a
statement of the reasons for such ac-
tions, summarize each of the views ex-
pressed concerning such actions, iden-
tify any documents considered in con-
nection with such agency actions, and
show the vote of the Board and each of
its members on such actions.

(3) The transcript, recording, or min-
utes of each meeting or portion thereof
closed to the public shall be available
for public inspection or listening in the
office of the Secretary of the Board, 844
Rush Street, Chicago, Illinois 60611, no
later than two weeks following the
meeting. There shall be expunged or
erased from the transcript, recording,
or minutes of each meeting which is
made available to the public any items
of discussion or testimony when it has
been determined that they contain in-
formation which may be withheld
under paragraph (c) of this section, and
that the public interest would not re-
quire disclosure. The determination as
to what items of discussion or testi-
mony shall be expunged or erased from
the copies of the transcript, recording,
or minutes available to the public shall
be made by the Secretary of the Board
with the approval of the Board.

(4) Copies of transcripts, minutes, or
transcriptions of recordings main-
tained by the Board as provided in
paragraph (e)(3) of this section shall be
provided to members of the public who
request such copies, at the actual cost
of duplicating or transcription. Re-
quests for copies of transcripts, min-
utes or transcriptions of recordings
should be in writing, addressed to the
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Secretary of the Board, Railroad Re-
tirement Board, 844 Rush Street, Chi-
cago, lllinois 60611, and should clearly
indicate the date of the meeting or
meetings for which such copies are re-
quested. If the requester desires a copy
of only a portion or portions of the
transcript, minutes, or transcription of
a specified meeting, the request should
specify which portion or portions are
desired.

(5) The Board shall maintain the
complete transcript, recording, or min-
utes required to be made under para-
graph (e)(2) of this section for a period
of at least two years after the meeting,
or for at least one year after the con-
clusion of any agency proceeding with
respect to which the meeting or por-
tion of the meeting was held, which-
ever occurs later.

(g) Nothing in this section shall ex-
pand or limit the rights of any person
under 5 U.S.C. 552, and 20 CFR 200.3, ex-
cept that the exemptions contained in
paragraph (c) of this section shall gov-
ern in the case of any request under 5
U.S.C. 552 and 20 CFR 200.3 to copy, in-
spect, or obtain copies of transcripts,
recordings, or minutes described in
paragraph (f) of this section. Nothing
in this section shall limit the rights of
any individual under 5 U.S.C. 552a and
20 CFR 200.4 to gain access to any
record which would be available to
such individual under those provisions.

[42 FR 15312, Mar. 21, 1977, as amended at 42
FR 22865, Nov. 11, 1977. Redesignated at 52 FR
11010, Apr. 6, 1987]

§200.7 Assessment or waiver of inter-
est, penalties, and administrative
costs with respect to collection of
certain debts.

(a) Purpose. The Debt Collection Act
of 1982 requires the Board to charge in-
terest on claims for money owed the
Board, to assess penalties on delin-
quent debts, and to assess charges to
cover the costs of processing claims for
delinquent debts. The Act permits, and
in certain cases requires, an agency to
waive the collection of interest, pen-
alties and charges under circumstances
which comply with standards enun-
ciated jointly by the Comptroller Gen-
eral and the Attorney General. Those
standards are contained in 4 CFR
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102.13. This section contains the cir-
cumstances under which the Board
may either assess or waive interest,
penalties, and administrative costs
which arise from benefit or annuity
overpayments made under any of the
Acts which the Board administers.

(b)(1) Simple interest shall be as-
sessed once a month on the unpaid
principal of a debt.

(2) Interest shall accrue from the
date on which notice of the debt and
demand for repayment with interest is
first mailed or hand-delivered to the
debtor, or in the case of a debt which is
subject to section 10(c) of the Railroad
Retirement Act or section 2(d) of the
Railroad Unemployment Insurance
Act, interest shall accrue from the date
that a denial of waiver of recovery is
mailed or hand-delivered to the debtor
or, if waiver has not been requested,
upon the expiration of the time within
which to request waiver, except as oth-
erwise specified in this section.

(3) In the case of a lien for reimburse-
ment of sickness benefits pursuant to
part 341 of this chapter, interest on the
amount of the lien shall accrue from
the date of settlement or the entry of
final judgment.

(4) The rate of interest assessed shall
be the rate of the current value of
funds to the U.S. Treasury (i.e., the
Treasury tax and loan account rate) as
prescribed and published in the FED-
ERAL REGISTER and the Treasury Fi-
nancial Manual Bulletins annually or
quarterly, in accordance with 31 U.S.C.
3717.

(5) The rate of interest as initially
assessed shall remain fixed for the du-
ration of the indebtedness, except that
where a debtor has defaulted on a re-
payment agreement and seeks to enter
into a new agreement, a new interest
rate may be assessed.

(c)(1) A penalty charge of 6 percent
per year shall be assessed on any debt
that is delinquent for more than 90
days.

(2) The penalty charge shall accrue
from the date on which the debt be-
came delinquent.

(3) A debt is delinquent if it has not
been paid in full by the 30th day after
the date on which the initial demand
letter was first mailed or hand-deliv-
ered, or, if the debt is being repaid
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under an installment payment agree-
ment, at any time after the debtor fails
to satisfy his or her obligation for pay-
ment thereunder.

(4) In the case of a lien for reimburse-
ment of sickness benefits pursuant to
part 341 of this chapter, the amount of
the lien is delinquent if it has not been
paid in full by the 30th day after the
date of settlement or entry of final
judgment.

(d)(1) Charges shall be assessed
against the debtor for administrative
costs incurred as a result of processing
and handling the debt because it be-
came delinquent.

(2) Administrative costs include costs
incurred in obtaining a credit report
and in using a private debt collector.

(e) When a debt is paid in partial or
installment payments, amounts re-
ceived shall be applied first to out-
standing penalty and administrative
cost charges, second to accrued inter-
est, and third to outstanding principal.
Where a debtor is in default under an
installment repayment agreement, un-
collected interest, penalties and ad-
ministrative cost charges which have
accrued under the agreement shall be
added to the principal to be paid under
any new installment repayment agree-
ment entered into between the Board
and the debtor.

(f) Exemptions. The assessment of in-
terest, penalties, and administrative
costs under this section does not apply
to debts under sections 2(f) and 8(g) of
the Railroad Unemployment Insurance
Act (45 U.S.C. 352(f) and 358(Q)).

(9)(1) The Board shall waive the col-
lection of interest under the following
circumstances:

(i) When the debt is paid within thir-
ty days after the date on which notice
of the debt was mailed or personally
delivered to the debtor,

(if) When, in any case where a deci-
sion with respect to waiver of recovery
of an overpayment must be made:

(A) The debt is paid within thirty
days after the end of the period within
which the debtor may request waiver of
recovery, if no request for waiver is re-
ceived within the prescribed time pe-
riod; or

(B) The debt is paid within thirty
days after the date on which notice was
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mailed to the debtor that his or her re-
quest for waiver of recovery has been
wholly or partially denied if the debtor
requested waiver of recovery within
the prescribed time limit; however, re-
gardless of when the debt is paid, no in-
terest may be charged for any period
prior to the end of the period within
which the debtor may request waiver of
recovery or, if such request is made, for
any period prior to the date on which
notice was mailed to the debtor that
his or her request for waiver of recov-
ery has been wholly or partially de-
nied;

(iii) When, in the situations described
in paragraphs (g)(1) (i) and (ii) of this
section, the debt is paid within any ex-
tension of the thirty-day period grant-
ed by the Board;

(iv) With respect to any portion of
the debt which is paid within the time
limits described in paragraphs (g)(1)(i),
(@)(Q)(i1), or (g)(1)(iii) of this section; or

(v) In regard to any debt the recovery
of which is waived.

(2) The Board may waive the collec-
tion of interest, penalties and adminis-
trative costs in whole or in part in the
following circumstances:

(i) Where, in the judgment of the
Board, collecting interest, penalty and
administrative costs would be against
equity and good conscience; or

(if) Where, in the judgment of the
Board, collecting interest, penalty and
administrative costs would not be in
the best interest of the United States.

(h)(1) In making determinations as to
when the collection of interest, penalty
and administrative costs is against eqg-
uity and good conscience the Board
will consider evidence on the following
factors:

(i) The fault of the overpaid indi-
vidual in causing the underlying over-
payment; and

(ii) Whether the overpaid individual
in reliance on the incorrect payment
relinquished a valuable right or
changed his or her position for the
worse.

(2) In rendering a determination as to
when the collection of interest, pen-
alties and administrative costs is not
in the best interest of the United
States the Board will consider the fol-
lowing factors:
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(i) Whether the collection of interest,
penalties and administrative costs
would result in the debt never being re-
paid; and

(ii) Whether the collection of inter-
est, penalties and administrative costs
would cause undue hardship.

[52 FR 41559, Oct. 29, 1987, as amended at 59
FR 15049, Mar. 31, 1994]

§200.8 Disclosure of information ob-
tained in the administration of the
Railroad Retirement Act and the
Railroad Unemployment Insurance
Act.

(a) Purpose and scope. The purpose of
this section is to establish specific pro-
cedures necessary for compliance with
section 12(d) of the Railroad Unemploy-
ment Insurance Act, which is incor-
porated into the Railroad Retirement
Act by section 7(b)(3) of that Act. Ex-
cept as otherwise indicated in this sec-
tion, these regulations apply to all in-
formation obtained by the Railroad Re-
tirement Board in connection with the
administration of the Railroad Retire-
ment Act and the Railroad Unemploy-
ment Insurance Act.

(b) Definitions—Agency. The term
agency refers to the Railroad Retire-
ment Board, an independent agency in
the executive branch of the United
States Government.

Applicant. The term applicant means
a person who signs an application for
an annuity or lump-sum payment or
unemployment benefits or sickness
benefits for himself or herself or for
some other person.

Beneficiary. The term beneficiary re-
fers to an individual to whom a benefit
is payable under either the Railroad
Retirement Act or the Railroad Unem-
ployment Insurance Act.

Board. The term Board refers to the
three-member governing body of the
Railroad Retirement Board.

Document. The term document in-
cludes correspondence, applications,
claims, reports, records, memoranda

and any other materials or data used,
prepared, received or transmitted to,
from, by or for the agency in connec-
tion with the administration of the
Railroad Retirement Act or the Rail-
road Unemployment Insurance Act.
Information. The term information
means any non-medical document or
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data which is obtained by the agency
in the administration of the Railroad
Retirement Act and/or the Railroad
Unemployment Insurance Act. Informa-
tion does not include the fact of entitle-
ment to or the amount of a benefit
under either of these Acts. Medical
records are subject to the disclosure
provisions set out in §200.5(e) of this
part.

Testify and testimony. The terms tes-
tify and testimony include both in-per-
son oral statements before a court or a
legislative or administrative body and
statements made in the form of deposi-
tions, interrogatories, declarations, af-
fidavits or other means of formal par-
ticipation in such proceedings.

(c) General rule. Except as otherwise
authorized by this section, information
shall not be produced, disclosed, deliv-
ered or open to inspection in any man-
ner revealing the identity of an em-
ployee, applicant or beneficiary unless
the Board or its authorized designee
finds that such production, disclosure,
delivery, or inspection is clearly in fur-
therance of the interest of the em-
ployee, applicant or beneficiary or of
the estate of such employee, applicant,
or beneficiary. Where no such finding is
made, no information shall be released
except in accordance with the provi-
sions of §200.5 of this part, unless re-
lease of such information is required by
a law determined to supersede this gen-
eral rule. In addition, regardless of
whether or not such finding can be
made, information which is compiled
in anticipation of a civil or criminal
action or proceeding against an appli-
cant or beneficiary may not be released
under this general rule.

(d) Subpoenas—statement of policy and
general rule. (1) It is the policy of the
Board to provide information, data,
and records to non-Federal litigants to
the same extent and in the same man-
ner that they are available to the gen-
eral public. The availability of Board
employees to testify before state and
local courts and administrative and
legislative bodies, as well as in Federal
court and administrative proceedings
which involve non-Federal litigants,
concerning information acquired in the
course of performing their official du-
ties or because of the employee’s offi-
cial capacity, is governed by the
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Board’s policy of maintaining strict
impartiality with respect to private
litigants and minimizing the disrup-
tion of an employee’s official duties.
Thus, the Board may refuse to make an
employee available for testimony
under this paragraph or paragraph (e)
or (f) of this section if it determines
that the information sought is avail-
able other than through testimony and
where making such employee available
would cause disruption of agency oper-
ations. However, this paragraph does
not apply to any civil or criminal pro-
ceeding where the United States, the
Railroad Retirement Board, or any
other Federal agency is a party; to
Congressional requests or subpoenas
for testimony; to consultative services
and technical assistance provided by
the Board or the agency in carrying
out its normal program activities; to
employees serving as expert witnesses
in connection with professional and
consultative services rendered as ap-
proved outside activities (in cases
where employees are providing such
outside services, they must state for
the record that the testimony rep-
resents their own views and does not
necessarily represent the official posi-
tion of the agency); or to employees
making appearances in their private
capacity in legal or administrative pro-
ceedings that do not relate to the offi-
cial business of the agency (such as
cases arising out of traffic accidents,
crimes, domestic relations, etc.) and
not involving professional and consult-
ative services as described above.

(2) No officer, agent, or employee of
the agency is authorized to accept or
receive service of subpoenas, summons,
or other judicial process addressed to
the Board or to the agency except as
the Board may from time to time dele-
gate such authority by power of attor-
ney. The Board has issued such power
of attorney to the Deputy General
Counsel of the agency and to no one
else.

(3) In the event the production, dis-
closure, or delivery of any information
is called for on behalf of the United
States or the agency, such information
shall be produced, disclosed, or deliv-
ered only upon and pursuant to the ad-
vice of the Deputy General Counsel.
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(4) When any member, officer, agent,
or employee of the agency is served
with a subpoena to produce, disclose,
deliver, or furnish any information, he
or she shall immediately notify the
Deputy General Counsel of the fact of
the service of such subpoena. Unless
otherwise ordered by the Deputy Gen-
eral Counsel or his or her designee, he
or she shall appear in response to the
subpoena and respectfully decline to
produce, disclose, deliver, or furnish
the information, basing such refusal
upon the authority of this section.

(e) Subpoena duces tecum. (1) When
any document is sought from the agen-
cy by a subpoena duces tecum or other
judicial order issued to the agency by a
court of competent jurisdiction in a
proceeding wherein such document is
relevant, a copy of such document, cer-
tified by the Secretary to the Board to
be a true copy, may be produced, dis-
closed, or delivered by the agency if, in
the judgment of the Board or its des-
ignee, such production is clearly in fur-
therance of the interest of the em-
ployee, applicant, or beneficiary to
whom the document pertains, or is
clearly in furtherance of the interest of
the estate of such employee, applicant,
or beneficiary, and such document does
not consist of or include a report of
medical information.

(2) When the production, diclosure, or
delivery of any document described in
paragraph (e)(1) of this section would
not be permitted under the standards
therein set forth, no member, officer,
agent, or employee of the agency shall
make any disclosure of or testify with
respect to such document.

(f) Requests for voluntary testimony.
All requests for testimony by a Board
employee in his or her official capacity
must be in writing and directed to the
Deputy General Counsel. They shall
state the nature of the requested testi-
mony, why the information is not
available by any other means, and the
reasons, if any, why the testimony
would be in the interest of the Board or
the Federal government.

(g) Authorized release of information.
Subject to the limitation expressed in
paragraph (h) of this section, disclosure
of documents and information is here-
by authorized, in such manner as the
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Board may by instructions prescribe,
in the following cases:

(1) To any employer, employee, appli-
cant, or prospective applicant for an
annuity or death benefit under the
Railroad Retirement Act of 1974, or his
or her duly authorized representative,
as to matters directly concerning such
employer, employee, applicant, or pro-
spective applicant in connection with
the administration of such Act.

(2) To any employer, employee, appli-
cant or prospective applicant for bene-
fits under the Railroad Unemployment
Insurance Act, or his or her duly au-
thorized representative, as to matters
directly concerning such employer, em-
ployee, applicant, or prospective appli-
cant in connection with the adminis-
tration of such Act.

(3) To any officer or employee of the
United States lawfully charged with
the administration of the Railroad Re-
tirement Tax Act, the Social Security
Act, or acts or executive orders admin-
istered by the Department of Veterans
Affairs, and for the purpose of the ad-
ministration of those Acts only.

(4) To any applicant or prospective
applicant for death benefits or accrued
annuities under the Railroad Retire-
ment Act, or to his or her duly author-
ized representative, as to the amount
payable as such death benefits or ac-
crued annuities, and the name of the
person or persons determined by the
agency to be the beneficiary, or bene-
ficiaries, thereof, if such applicant or
prospective applicant purports to have
a valid reason for believing himself or
herself to be, in whole or in part, the
beneficiary thereof.

(5) To any officer or employee of the
United States lawfully charged with
the administration of any Federal law
concerning taxes imposed with respect
to amounts payable under the Railroad
Retirement Act of 1974 and the Rail-
road Unemployment Insurance Act and
the name of the person or persons to
whom such amount was payable.

(6) To any officer or employee of any
state of the United States lawfully
charged with the administration of any
law of such state concerning unemploy-
ment compensation, as to the amounts
payable to payees or beneficiaries
under the Railroad Retirement Act of
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1974 and the Railroad Unemployment
Insurance Act.

(7) To any court of competent juris-
diction in which proceedings are pend-
ing which relate to the care of the per-
son or estate of an incompetent indi-
vidual, as to amounts payable under
the Railroad Retirement Act to such
incompetent individual, but only for
the purpose of such proceedings.

(8) To parties involved in litigation,
including an action with respect to
child support, alimony, or marital
property, the amount of any actual or
estimated benefit payable under the
Railroad Retirement Act or the Rail-
road Unemployment Insurance Act,
where such amount or estimated
amount is relevant to that litigation.

(9) To any employer, as to the
monthly amount of any retirement an-
nuity under the Railroad Retirement
Act of 1974 or benefit under the Rail-
road Unemployment Insurance Act to
which a present or former employee of
that employer is entitled.

(10) To any governmental welfare
agency, information about the receipt
of benefits and eligibility for benefits.

(11) To any law enforcement agency,
information necessary to investigate or
prosecute criminal activity in connec-
tion with claims for benefits under the
Railroad Retirement Act, Railroad Un-
employment Insurance Act, or any
other Act the Board may be authorized
to administer.

(12) To any consular official, other
than a consular officer of a country to
which United States Treasury checks
and warrants may not be sent, acting
in behalf of a compatriot who has
claimed benefits under the Railroad
Retirement Act or Railroad Unemploy-
ment Insurance Act, information that
is pertinent to the claim and that the
applicant himself could have upon his
or her own request.

(h) No document and no information
acquired solely by reason of any agree-
ment, arrangement, contract, or re-
quest by or on behalf of the agency, re-
lating to the gathering, preparation,
receipt or transmittal of documents or
information to, from or for the agency,
which is by virtue of such agreement,
arrangement, contract, or request in
the possession of any person other than
an employee of the agency, shall be
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produced, reproduced, or duplicated,
disclosed or delivered by any person to
any other person or tribunal (other
than the agency or an employee there-
of, or the person to whom the docu-
ment or information pertains), whether
in response to a subpoena or otherwise,
except with the consent of the Board or
its designee. Any person, upon receipt
of any request, subpoena, or order call-
ing for the production, disclosure, or
delivery of such document or informa-
tion shall notify the Board or its des-
ignee of the request, subpoena, or order
and shall take no further action except
upon advice of the Board or its des-
ignee. Unless consent of the Board or
its designee is given, the person shall
respectfully decline to comply with the
request, subpoena or order.

(i) Notwithstanding any other provi-
sion of this section, no disclosure of in-
formation may be made by the Board
or any member, officer, agent, or em-
ployee of the agency, if the disclosure
of such information is prohibited by
law.

(J) The Deputy General Counsel or his
designee will request the assistance of
the Department of Justice where nec-
essary to represent the interests of the
agency and its employees under this
section.

[54 FR 43055, Oct. 20, 1989, as amended at 56
FR 50247, Oct. 4, 1991; 63 FR 2141, Jan. 14,
1998]

§200.9 Selection of members of Actu-
arial Advisory Committee.

(a) Introduction. Under section 15(f) of
the Railroad Retirement Act of 1974 (45
U.S.C. 231n(f)), the Board is directed to
select two actuaries to serve on an Ac-
tuarial Advisory Committee. This sec-
tion describes how the two actuaries
are selected.

(b) Carrier actuary. One member of
the Actuarial Advisory Committee
shall be selected by recommendations
made by ‘‘carrier representatives.”
‘“Carrier representatives,” as used in
this section, shall mean any organiza-
tion formed jointly by the express com-
panies, sleeping-car companies and car-
riers by railroad subject to the Inter-
state Commerce Act which own or con-
trol more than 50 percent of the total
railroad mileage within the United
States.
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(c) Railway labor actuary. The other
member of the Actuarial Advisory
Committee to be selected by the Board
shall be recommended by *‘‘representa-
tives of employees.”” ‘“Representatives
of employees,’” as used in this section,
shall mean any organization or body
formed jointly by a majority of railway
labor organizations organized in ac-
cordance with the provisions of the
Railway Labor Act, as amended, or any
individual or committee authorized by
a majority of such railway labor orga-
nizations to make such recommenda-
tion.

[54 FR 43056, Oct. 20, 1989]

§200.10 Representatives of applicant
or beneficiaries.

(a) Power of attorney. An applicant or
a beneficiary shall not be required to
hire, retain or utilize the services of an
attorney, agent, or other representa-
tive in any claim filed with the Board.
In the event an applicant or bene-
ficiary desires to be represented by an-
other person, he or she shall file with
the Board prior to the time of such rep-
resentation a power of attorney signed
by such applicant or beneficiary and

§200.10

naming such other person as the person
authorized to represent the applicant
or beneficiary with respect to matters
in connection with his or her claim.
However, the Board may recognize one
of the following persons as the duly au-
thorized representative of the appli-
cant or beneficiary without requiring
such power of attorney when it appears
that such recognition is in the interest
of the applicant or beneficiary:

(1) A Member of Congress;

(2) A person designated by the rail-
way labor organization of which the
applicant or beneficiary is a member to
act on behalf of members of that orga-
nization on such matters; or

(3) An attorney who, in the absence
of information to the contrary, de-
clares that he or she is representing
the applicant or beneficiary.

(b) Payment of claim. The Board will
not certify payment of any awarded
claim to or through any person other
than the applicant or beneficiary for
the reason that a power of attorney for
such person to represent such applicant
or beneficiary has been filed.

[54 FR 43057, Oct. 20, 1989]
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SUBCHAPTER B—REGULATIONS UNDER THE RAILROAD
RETIREMENT ACT

PART 201—DEFINITIONS

AUTHORITY: Secs. 1, 10, 50 Stat. 307, as
amended, 314, as amended; 45 U.S.C. 228a,
228j.

§201.1 Words and phrases.

For the purposes of the regulations
in this chapter, except where the lan-
guage or context indicates otherwise:

(a) Act. The term ‘“‘act,”” or ““1937 act”
means the Railroad Retirement Act of
1937 (50 Stat. 307; 45 U.S.C. chapter 9).
The term ““1935 act,” means the Rail-
road Retirement Act of 1935 (49 Stat.
967; 45 U.S.C. chapter 9).

(b) Employer. The term ‘“‘employer”
means an employer as defined in the
act and part 202 of this chapter.

(c) Employee. The term ‘“‘employee”’
means an employee as defined in the
act and part 203 of this chapter.

(d) Service. The term ‘“‘service’ means
service as defined in the act and part
220 of this chapter.

(e) Compensation. The term ‘‘com-
pensation’ means compensation as de-
fined in the act and part 222 of this
chapter.

(f) Board. The term ‘‘Board’” means
the Railroad Retirement Board.

(g) Company. The term ‘‘company’’
means a partnership, association, joint
stock company, corporation, or institu-
tion.

(h) United States. The term ‘“‘United
States’ where used in a geographical
sense means the States and the Dis-
trict of Columbia.

(i) Carrier. The term ‘‘carrier’” means
an express company, sleeping-car com-
pany, or carrier by railroad, subject to
part | of the Interstate Commerce Act
(24 Stat. 379; 49 U.S.C. chapter 1).

() Person. The term ‘‘person’ in-
cludes an individual, trust, estate,
partnership, association, joint stock
company, company, corporation, and
institution.

(k) General Committee. The term
““General Committee” as used in sec-
tion 1 of the Railroad Retirement Act
of 1937 (50 Stat. 307; 45 U.S.C., Sup.,
228a) is construed to include any subor-

dinate unit of a national railway labor
organization, defined as an employer in
the 1937 act, regardless of the title or
designation of such unit, which, under
the constitution and bylaws of the or-
ganization of which it is a unit, is prop-
erly authorized to and does represent
that organization on all of a particular
railroad or on a substantial portion
thereof (such as on that portion of a
railroad under the jurisdiction of the
general manager) in negotiating with
the management of that railroad with
respect to the wages and working con-
ditions of the employees represented by
such organization.

() Local lodges and divisions; local
lodge or division. The term “‘local lodges
and divisions” and the term ‘“‘local
lodge or division’ as used in section
1(a) and 1(b), respectively, of the 1937
act, shall be construed to include any
subordinate unit of a national railway
labor organization defined as an ‘“‘em-
ployer’” under the 1937 act, which unit
functions in the same manner as, or
similar to ““local lodges’ as that term
is ordinarily used, irrespective of the
designation of such unit by its national
organization.

[4 FR 1477, Apr. 7, 1939, as amended by Board
Order 40-367, 5 FR 2717, Aug. 1, 1940; Board
Order 59-190, 24 FR 9083, Nov. 7, 1959]

PART 202—EMPLOYERS UNDER THE
ACT

Sec.

202.1 Statutory provisions.

202.2 Company or person principally en-
gaged in carrier business.

202.3 Company or person principally en-
gaged in non-carrier business.

202.4 Control.

202.5 Company or person under common
control.
202.6 Casual service and the casual
ation of equipment or facilities.
202.7 Service or operation in connection
with railroad transportation.

202.8 Controlled company or person prin-
cipally engaged in service or operation in
connection with railroad transportation.

oper-
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202.9 Controlled company or person not
principally engaged in service or oper-
ation in connection with railroad trans-
portation.

202.10 Commencement of employer status of
receiver or trustee, etc.

202.11 Termination of employer status.

202.12 Evidence of termination of employer
status.

202.13 Electric railways.

202.14 Service incidental to railroad trans-
portation.

202.15 Railway labor organizations.

AUTHORITY: Secs. 1, 10, 50 Stat. 307, as
amended, 314, as amended; 45 U.S.C. 228a,
228j, unless otherwise noted.

SOURCE: 4 FR 1478, Apr. 7, 1939, unless oth-
erwise noted.

§202.1 Statutory provisions.

The term ‘“‘employer’” means any carrier
(as defined in subsection 1(m) of this sec-
tion), and any company which is directly or
indirectly owned or controlled by one or
more such carriers or under common control
therewith, and which operates any equip-
ment or facility or performs any service (ex-
cept trucking service, casual service, and the
casual operation of equipment or facilities)
in connection with the transportation of pas-
sengers or property by railroad, or the re-
ceipt, delivery, elevation, transfer in transit,
refrigeration or icing, storage, or handling of
property transported by railroad, and any re-
ceiver, trustee, or other individual or body,
judicial or otherwise, when in the possession
of the property or operating all or any part
of the business of any such employer: Pro-
vided, however, That the term ‘“‘employer”
shall not include any street, interurban, or
suburban electric railway, unless such rail-
way is operating as a part of a general
steam-railroad system of transportation, but
shall not exclude any part of the general
steam-railroad system now or hereafter oper-
ated by any other motive power. The Inter-
state Commerce Commission is hereby au-
thorized and directed upon request of the
Board, or upon complaint of any party inter-
ested, to determine after hearing whether
any line operated by electric power falls
within the terms of this proviso. The term
“employer’’ shall also include railroad asso-
ciations, traffic associations, tariff bureaus,
demurrage bureaus, weighing and inspection
bureaus, collection agencies and other asso-
ciations, bureaus, agencies, or organizations
controlled and maintained wholly or prin-
cipally by two or more employers as herein-
before defined and engaged in the perform-
ance of services in connection with or inci-
dental to railroad transportation; and rail-
way labor organizations, national in scope,
which have been or may be organized in ac-
cordance with the provisions of the Railway

§202.3

Labor Act, as amended, and their State and
National legislative committees and their
general committees and their insurance de-
partments and their local lodges and divi-
sions, established pursuant to the constitu-
tion and by-laws of such organizations. (Sec.
1 (a), 50 Stat. 307; 45 U. S. C. 228a (a))

The term “‘employer’ shall not include any
company by reason of its being engaged in
the mining of coal, the supplying of coal to
an employer where delivery is not beyond
the mine tipple, and the operation of equip-
ment or facilities therefore, or in any of such
activities. (54 Stat. 785; 45 U.S.C. 228a (a))

[4 FR 1478, Apr. 7, 1939, as amended by Board
Order 41-526, 7 FR 96, Jan. 6, 1942]

§202.2 Company or person principally
engaged in carrier business.

Any company or person principally
engaged in carrier business is an em-
ployer.

§202.3 Company or person principally
engaged in non-carrier business.

(a) With respect to any company or
person principally engaged in business
other than carrier business, but which,
in addition to such principal business,
engages in some carrier business, the
Board will require submission of infor-
mation pertaining to the history and
all operations of such company or per-
son with a view to determining wheth-
er some identifiable and separable en-
terprise conducted by the person or
company is to be considered to be the
employer. The determination will be
made in the light of considerations
such as the following:

(1) The primary purpose of the com-
pany or person on and since the date it
was established;

(2) The functional dominance or sub-
servience of its carrier business in rela-
tion to its non-carrier business;

(3) The amount of its carrier business
and the ratio of such business to its en-
tire business;

(4) Whether its carrier business is a
separate and distinct enterprise.

(b) In the event that the employer is
found to be an aggregate of persons or
legal entities or less than the whole of
a legal entity or a person operating in
only one of several capacities, then the
unit or units competent to assume
legal obligations shall be responsible
for the discharge of the duties of the
employer.
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§202.4 Control.

A company or person is controlled by
one or more carriers, whenever there
exists in one or more such carriers the
right or power by any means, method
or circumstance, irrespective of stock
ownership to direct, either directly or
indirectly, the policies and business of
such a company or person and in any
case in which a carrier is in fact exer-
cising direction of the policies and
business of such a company or person.

§202.5 Company or person under com-
mon control.

A company or person is under com-
mon control with a carrier, whenever
the control (as the term is used in
§202.4) of such company or person is in
the same person, persons, or company
as that by which such carrier is con-
trolled.

§202.6 Casual service and the casual
operation of equipment or facilities.
The service rendered or the operation
of equipment or facilities by a con-
trolled company or person in connec-
tion with the transportation of pas-
sengers or property by railroad is ‘“‘cas-
ual”” whenever such service or oper-
ation is so irregular or infrequent as to
afford no substantial basis for an infer-
ence that such service or operation will
be repeated, or whenever such service
or operation is insubstantial.

§202.7 Service or operation in connec-
tion with railroad transportation.

The service rendered or the operation
of equipment or facilities by persons or
companies owned or controlled by or
under common control with a carrier is
in connection with the transportation
of passengers or property by railroad,
or the receipt, delivery, elevation,
transfer in transit, refrigeration or
icing, storage, or handling of property
transported by railroad, if such service
or operation is reasonably directly re-
lated, functionally or economically, to
the performance of obligations which a
company Or person or companies or
persons have undertaken as a common
carrier by railroad, or to the receipt,
delivery, elevation, transfer in transit,
refrigeration or icing, storage, or han-
dling of property transported by rail-
road.

20 CFR Ch. Il (4-1-00 Edition)

§202.8 Controlled company or person
principally engaged in service or
operation in connection with rail-
road transportation.

Any company or person owned or
controlled by one or more carriers or
under common control therewith,
whose principal business is the oper-
ation of equipment or facilities or the
performance of service (other than
trucking service) in connection with
the transportation of passengers or
property by railroad, shall be an em-
ployer.

§202.9 Controlled company or person
not principally engaged in service
or operation in connection with
railroad transportation.

(a) With respect to any company or
person owned or controlled by one or
more carriers or under common control
therewith, performing a service or op-
erating equipment in connection with
the transportation of passengers or
property by railroad, or the receipt, de-
livery, elevation, transfer in transit,
refrigeration or icing, storage, or han-
dling of property transported by rail-
road, but which is principally engaged
in some other business, the Board will
require the submission of information
pertaining to the history and all oper-
ations of such company or person with
a view to determining whether it is an
employer or whether some identifiable
and separable enterprise conducted by
the person or company is to be consid-
ered to be the employer, and will make
a determination in the light of consid-
erations such as the following:

(1) The primary purpose of the com-
pany or person on and since the date it
was established;

(2) The functional dominance or sub-
servience of its business which con-
stitutes a service or operation of equip-
ment or facilities in connection with
the transportation of passengers or
property by railroad in relation to its
other business;

(3) The amount of its business which
constitutes a service or operation of
equipment or facilities in connection
with the transportation of passengers
or property by railroad and the ratio of
such business to its entire business;

(4) Whether such service or operation
is a separate and distinct enterprise;
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(5) Whether such service or operation
is more than casual, as that term is de-
fined in §202.6.

(b) In the event that the employer is
found to be an aggregate of persons or
legal entities or less than the whole of
a legal entity or a person operating in
only one of several capacities, then the
unit or units competent to assume
legal obligations shall be responsible
for the discharge of the duties of the
employer.

§202.10 Commencement of employer
status of receiver or trustee, etc.

A receiver, trustee, or other indi-
vidual or body, judicial or otherwise, in
the possession of the property or oper-
ating all or any part of the business of
a carrier, or of a company or person
owned or controlled by or under com-
mon control with such a carrier, which
operates any equipment or facility or
performs any service in connection
with the transportation of passengers
or property by railroad, shall be
deemed to be an employer beginning as
of whichever of the following three
dates is the earliest:

(a) The date that it takes possession
of such property; or

(b) The first date on which it has au-
thority to operate all or any part of
the business of such a carrier, company
or person; or

(c) The date that it begins operating
without appointment or authorization
all or any part of the business of such
a carrier, company or person;

Provided, however, That the receiver,
trustee, or other individual or body, ju-
dicial or otherwise, shall be an em-
ployer only with respect to such indi-
viduals as would be employees if the
preceding employer had continued in
the possession of the property or the
operation of the business.

§202.11 Termination of employer sta-
tus.

The employer status of any company
or person shall terminate whenever
such company or person loses any of
the characteristics essential to the ex-
istence of an employer status.

[Board Order 41-85, 6 FR 1210, Mar. 1, 1941]

§202.12

§202.12 Evidence of termination of
employer status.

(@) In determining whether a ces-
sation of an essential characteristic,
such as control or service in connec-
tion with railroad transportation, has
occurred, consideration will be given
only to those events or actions which
evidence a final or complete cessation.
Mere temporary periods of inactivity
or failure to exercise functions or to
operate equipment or facilities will not
necessarily result in a loss of employer
status.

(b) The actual date of cessation of
employer status shall be the date upon
which final or complete cessation of an
essential employer characteristic oc-
curs. The following indicate but do not
delimit the type of evidence that will
be considered in determining the ac-
tual date of cessation of an employer
status: stoppage of business or oper-
ations; the cancellation of tariffs, con-
currences, or powers of attorney filed
with the Interstate Commerce Com-
mission; the effective date of a certifi-
cate permitting abandonment; the ef-
fective date of a pertinent judicial ac-
tion such as the discharge of a receiver,
trustee, or other judicial officer, or an
order approving sale of equipment or
machinery; the sale, transfer, or lease
of property, equipment, or machinery
essential to the continuance of an em-
ployer function or to control by a car-
rier employer; public or private notices
of contemplated or scheduled abandon-
ment or cessation of operations; termi-
nation of contract; discharge of last
employee; date upon which the right of
a railway labor organization to partici-
pate in the selection of labor members
of the National Railroad Adjustment
Board ceases or is denied; and date on
which an employer, if a labor organiza-
tion, ceases to represent or is denied
the right to represent crafts or classes
of employees in the railroad industry,
or to promote the interests of employ-
ees in the railroad industry.

(c) In the absence of evidence to the
contrary the employer status of an ex-
isting company or person shall be pre-
sumed to continue, and in accordance
with §250.1(b) of this chapter it is the
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duty of each employer promptly to no-
tify the Board of any change in oper-
ations affecting such company’s status
as an employer.

[Board Order 41-85, 6 FR 1210, Mar. 1, 1941]

§202.13 Electric railways.

(a) The Deputy General Counsel will
require the submission of information
pertaining to the history and oper-
ations of an electric railway with a
view to determining whether it is an
employer and will inquire into and
make his recommendations upon the
following considerations:

(1) Whether the electric railway is
more than a street, suburban or inter-
urban electric railway; or

(2) Whether it is operating as a part
of a general steam-railroad system of
transportation; or

(3) Whether it is part of the national
transportation system.

(b) If in the opinion of the Deputy
General Counsel an electric railway
has the characteristic set forth in ei-
ther paragraphs (a)(1), (2), or (a)(3) of
this section, he will conclude that it is
an employer under the act and if the
operator concurs in such opinion, the
decision will be made final by the
Board. If the operator does not concur
in the conclusion reached the question
will be submitted to the Interstate
Commerce Commission for determina-
tion.

(45 U.S.C. 231f(b)(5))

[4 FR 1478, Apr. 7, 1939, as amended at 48 FR
51448, Nov. 9, 1983]

§202.14 Service incidental to railroad
transportation.

An organization, association, bureau
or agency is performing a service in
connection with or incidental to rail-
road transportation whenever it is en-
gaged in the performance of functions
which would normally be performed by
the constituent employers in the ab-
sence of such organization, association,
bureau, or agency.

§202.15 Railway labor organizations.

Railway labor organizations, na-
tional in scope, which have been or
may be organized in accordance with
the provisions of the Railway Labor
Act, as amended, and their State and
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National legislative committees and
their general committees and their in-
surance departments and their local
lodges and divisions, established pursu-
ant to the constitution and bylaws of
such organizations, shall be employers
within the meaning of the act.

(a) An organization doing business on
or after June 21, 1934, which estab-
lishes, in accordance with paragraph
(@)(2), (2), or (3) of this section a right,
under section 3 “First” (a) of the Rail-
way Labor Act, as amended (48 Stat.
1189; 45 U.S.C. 153 “First’” (a)), to par-
ticipate in the selection of labor mem-
bers of the National Railroad Adjust-
ment Board, will be presumed, in the
absence of clear and convincing evi-
dence to the contrary, to be, from and
after the date on which such right is
thus established, a labor organization,
national in scope and organized in ac-
cordance with the provisions of the
Railway Labor Act, as amended. Such
an organization can establish that it is
an employer by establishing, in accord-
ance with paragraph (b) of this section,
that, as a labor organization, national
in scope and organized in accordance
with the provisions of the Railway
Labor Act, as amended, it is a ‘‘rail-
way’’ organization. An organization,
doing business on or after June 21, 1934,
which has not established such a right
of participation, will be presumed not
to be a labor organization, national in
scope and organized in accordance with
the provisions of the Railway Labor
Act, as amended, and such presumption
can be rebutted only by clear and con-
vincing evidence satisfactory to the
Board showing that the reasons for the
organization’s failure to establish such
a right have no relation to its being a
labor organization, national in scope
and organized in accordance with the
provisions of the Railway Labor Act, as
amended. Only after such presumption
has thus been rebutted will further evi-
dence as to whether the organization is
an employer be considered. (The estab-
lishment or nonestablishment of such a
right of participation will not raise any
presumption as to whether an organi-
zation is, or is not, a “‘railway’’ organi-
zation. The existence of this qualifica-
tion shall be determined in accordance
with paragraph (b) of this section.) An
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organization will have established such
a right of participation if:

(1) 1t has in fact participated in the
selection of labor members of the Na-
tional Railroad Adjustment Board and
has continued to participate in such se-
lection; or

(2) It has been found, under section 3
“First’” (f) of the Railway Labor Act,
as amended (48 Stat. 1190; 45 U.S.C. 153
“First’” (f)), to be qualified to partici-
pate in the selection of labor members
of the National Railroad Adjustment
Board; or

(3) It is recognized by all organiza-
tions, qualified under paragraphs (a)(1)
or (2) of this section, as having the
right to participate in the selection of
labor members of the National Rail-
road Adjustment Board.

(b) The question as to whether a
labor organization, national in scope,
and organized in accordance with the
provisions of the Railway Labor Act, as
amended, is, as such a national labor
organization, a ‘“‘railway’’ labor organi-
zation, will be determined by the Board
on the basis of considerations such as
the following:

(1) The extent to which it is, and has
been recognized as, representative of
crafts or classes of employees in the
railroad industry.

(2) The extent to which its purposes
and business are and have been to pro-
mote the interests of employees in the
railroad industry.

(c) A labor organization which ceased
doing business before June 21, 1934, will
have been an employer if its character-
istics were substantially the same as
those of labor organizations, doing
business on or after June 21, 1934,
which are established as employers in
accordance with paragraphs (a) and (b)
of this section.

(d) An organization which estab-
lishes, to the satisfaction of the Board,
that it is a labor organization, as de-
fined in paragraph (e) of this section,
and that is composed of labor organiza-
tions which are established as employ-
ers in accordance with paragraphs (a),
(b), and (c) of this section, is thereby
established as being an employer.

(e) For the purposes of the regula-
tions in this chapter, a labor organiza-
tion is an organization whose business
is to promote the interests of employ-

§203.1

ees in their capacity as employees, ei-
ther directly or through their organiza-
tions.

PART 203—EMPLOYEES UNDER THE
ACT

Sec.

203.1 Statutory provisions.

203.2 General definition of employee.

203.3 When an individual is performing serv-
ice for an employer.

203.4 When service is compensated.

203.5 Service outside the United States.

203.6 Age, citizenship, and other factors.

203.7 Local lodge employee.

AUTHORITY: Secs. 1, 10, 50 Stat. 307, as
amended, 314 as amended; 45 U.S.C. 228a, 228j,
unless otherwise noted.

SOURCE: 12 FR 1133, Feb. 19, 1947, unless
otherwise noted.

§203.1 Statutory provisions.

The term *“‘employee” means (1) any
individual in the service of one or more
employers for compensation, (2) any in-
dividual who is in the employment re-
lation to one or more employers, and
(3) an employee representative. The
term “‘employee” shall include an em-
ployee of a local lodge or division de-
fined as an employer in sub-section (a)
only if he was in the service of or in
the employment relation to a carrier
on or after the enactment date. The
term ‘“‘employee representative’ means
any officer or official representative of
a railway labor organization other
than a labor organization included in
the term “‘employer’ as defined in sec-
tion 1(a) who before or after the enact-
ment date was in the service of an em-
ployer as defined in section 1(a) and
who is duly authorized and designated
to represent employees in accordance
with the Railway Labor Act, as amend-
ed, and any individual who is regularly
assigned to or regularly employed by
such officer or official representative
in connection with the duties of his of-
fice.

The term ‘‘employee’ shall not in-
clude any individual while such indi-
vidual is engaged in the physical oper-
ations consisting of the mining of coal,
the preparation of coal, the handling
(other than movement by rail with
standard railroad locomotives) of coal
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not beyond the mine tipple, or the
loading of coal at the tipple.

An individual is in the service of an
employer whether his service is ren-
dered within or without the United
States if (i) he is subject to the con-
tinuing authority of the employer to
supervise and direct the manner of ren-
dition of his service, or he is rendering
professional or technical services and
is integrated into the staff of the em-
ployer, or he is rendering, on the prop-
erty used in the employer’s operations,
other personal services the rendition of
which is integrated into the employer’s
operations, and (ii) he renders such
service for compensation, or a method
of computing the monthly compensa-
tion for such service is provided in sec-
tion 3(c): Provided, however, That an in-
dividual shall be deemed to be in the
service of an employer, other than a
local lodge or division or a general
committee of a railway-labor-organiza-
tion employer, not conducting the
principal part of its business in the
United States only when he is ren-
dering service to it in the United
States; and an individual shall be
deemed to be in the service of such a
local lodge or division only if (1) all, or
substantially all, the individuals con-
stituting its membership are employ-
ees of an employer conducting the prin-
cipal part of its business in the United
States; or (2) the headquarters of such
local lodge or division is located in the
United States; and an individual shall
be deemed to be in the service of such
a general committee only if (1) he is
representing a local lodge or division
described in clauses (1) or (2) imme-
diately above; or (2) all, or substan-
tially all, the individuals represented
by it are employees of an employer
conducting the principal part of its
business in the United States; or (3) he
acts in the capacity of a general chair-
man or an assistant general chairman
of a general committee which rep-
resents individuals rendering service in
the United States to an employer, but
in such case if his office or head-
quarters is not located in the United
States and the individuals represented
by such general committee are employ-
ees of an employer not conducting the
principal part of its business in the
United States, only such proportion of
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the remuneration for such service shall
be regarded as compensation as the
proportion which the mileage in the
United States under the jurisdiction of
such general committee bears to the
total mileage under its jurisdiction,
unless such mileage formula is inappli-
cable in which case the Board may pre-
scribe such other formula as it finds to
be equitable, and if the application of
such mileage formula, or such other
formula as the Board may prescribe,
would result in the compensation of
the individual being less than 10 per
centum of his remuneration for such
service no part of such remuneration
shall be regarded as compensation: Pro-
vided further, That an individual not a
citizen or resident of the United States
shall not be deemed to be in the service
of an employer when rendering service
outside the United States to an em-
ployer who is required under the laws
applicable in the place where the serv-
ice is rendered to employ therein, in
whole or in part, citizens or residents
thereof; and the laws applicable on Au-
gust 29, 1935, in the place where the
service is rendered shall be deemed to
have been applicable there at all times
prior to that date.

§203.2 General definition of employee.

An individual shall be an employee
whenever (a) he is engaged in per-
forming compensated service for an
employer or (b) he is in an employment
relation to an employer, or (c) he is an
employee representative, or (d) he is an
officer of an employer.

§203.3 When an individual is per-
forming service for an employer.

(@) The legal relationship of em-
ployer and employee is defined by the
act. Thus, an individual is performing
service for an employer if:

(1) He is subject to the right of an
employer, directly or through another,
to supervise and direct the manner in
which his services are rendered; or

(2) In rendering professional or tech-
nical services he is integrated into the
staff of the employer; or

(3) He is rendering personal services
on the property used in the operations
of the employer and the services are in-
tegrated into those operations.
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(b) The provisions in paragraph (a) of
this section are controlling irrespec-
tive of whether the service is per-
formed on a part-time basis, and, with
respect to paragraph (a)(1) of this sec-
tion, irrespective of whether the right
to supervise and direct is exercised.

§203.4 When service is compensated.

Service shall be ““compensated” if it
is performed for compensation, as that
term is defined in part 222 of this chap-
ter: Provided, however, That service
prior to September 1941 of a station
employee whose duties consisted of or
included the carrying of passengers’
hand baggage and otherwise assisting
passengers at passenger stations shall
be considered compensated service al-
though the individual’s remuneration
was, in whole or in part, in the form of
tips. (For the effect of compensation of
less than $3.00 per month earned after
December 31, 1936, for service to a local
lodge or division of a railway-labor-or-
ganization employer, see part 222 of
this chapter.)

(Sec. 3, 50 Stat. 310, as amended; 45 U.S.C.
228¢c)

§203.5 Service
States.

(a) An individual shall not be an em-
ployee by reason of rendition of service
to an employer other than a local lodge
or division, or a general committee of a
railway-labor-organization employer,
not conducting the principal part of its
business in the United States except
while engaged in performing service for
it in the United States.

(b) An individual shall not be an em-
ployee by reason of rendition of service
to a local lodge or division, unless:

(1) All, or substantially all the indi-
viduals constituting the membership of
such local lodge or division are em-
ployees of an employer conducting the
principal part of its business in the
United States; or

(2) The headquarters of such local
lodge or division is located in the
United States.

(¢) An individual shall not be an em-
ployee by reason of rendition of service
to a general committee of a railway-
labor-organization employer, unless:

outside the United

§203.6

(1) Such individual is representing a
local lodge or division, all or substan-
tially all of whose members are em-
ployees of an employer conducting the
principal part of its business in the
United States, or the headquarters of
such local lodge or division is located
in the United States; or

(2) All or substantially all the indi-
viduals represented by such a general
committee are employees of an em-
ployer conducting the principal part of
its business in the United States; or

(3) Such an individual acts in the ca-
pacity of a general chairman or an as-
sistant general chairman of a general
committee which represents individ-
uals rendering service in the United
States to an employer; Provided, how-
ever, That if the office or headquarters
of such general chairman or assistant
general chairman is not located within
the United States he will not be an em-
ployee unless 10 percent or more of his
remuneration for service as general
chairman or assistant general chair-
man is creditable as compensation, the
creditable compensation to be com-
puted according to the proportion
which the mileage in the United States
under the jurisdiction of such general
committee bears to the total mileage
under its jurisdiction, or according to a
formula to be prescribed by the Board
if the mileage formula is inapplicable.

§203.6 Age, citizenship, and other fac-
tors.

The age, citizenship, or residence of
an individual, or his designation as
other than an ‘““‘employee’ shall not be
controlling in determining whether or
not such individual is an employee
within the meaning of the act, except
that an individual not a citizen or resi-
dent of the United States shall not be
deemed to be in the service of an em-
ployer when rendering service outside
the United States to an employer who
is required by the laws of the place
where the service is performed to em-
ploy, in whole or in part, citizens or
residents thereof and the laws in force
therein on August 29, 1935, shall be
deemed to have been in force at all
times prior to that date.

[Board Order 55-89, 20 FR 3706, May 27, 1955]
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§203.7 Local lodge employee.

An individual who, prior to January
1, 1937, shall have rendered service to a
local lodge or division of a railway
labor organization included as an em-
ployer under section 1(a) of the act,
shall be an employee with respect to
such service to such local lodge or divi-
sion only if he was on August 29, 1935,
in the service of or in an employment
relation to an employer which was a
carrier. An individual who, subsequent
to December 31, 1936, shall have ren-
dered service to a local lodge or divi-
sion of a railway labor organization in-
cluded as an employer under section
1(a) of the act, shall be an employee
with respect to such service to such
local lodge or division only with re-
spect to such service as was preceded
by service, or an employment relation,
on or after August 29, 1935, to an em-
ployer which was a carrier. (For the ef-
fect of compensation less than $3.00 per
month earned after December 31, 1936,
for service to a local lodge or division
of a railway-labor-organization em-
ployer, see part 222 of this chapter.)

PART 204—EMPLOYMENT RELATION

Sec.

204.1 Introduction.

204.2 Employment relation—determination
by the Board.

204.3 Employment relation—prior service.

204.4 Conditions which preclude an employ-
ment relation.

204.5 Employment
ice.

204.6 Employment relation—pay for time
lost.

204.7 Employment relation—service to a
local lodge or division of a railway labor
organization.

AUTHORITY: 45 U.S.C. 231f.

SOURCE: 54 FR 5224, Feb. 2, 1989, unless oth-
erwise noted.

relation—deemed serv-

§204.1 Introduction.

In order for an individual to receive
credit under the Railroad Retirement
Act (Act) for railroad service prior to
1937, he or she must establish that he
or she was actively working for an em-
ployer under the Act on August 29,
1935, or was in an employment relation
to an emp]oyer on that date. Section
204.3 of this part defines employment

20 CFR Ch. Il (4-1-00 Edition)

relation for purposes of establishing
prior service. It is also necessary to es-
tablish an employment relation to an
employer for any month in which an
individual wishes to receive a deemed
service month, as provided for in §210.3
of this chapter, and to receive credit
for pay for time lost as provided for in
§211.3 of this chapter. This part defines
employment relation for these pur-
poses. See §§204.5 and 204.6. In addition,
in order for an individual to have his or
her service to a local lodge or division
of a railway labor organization consid-
ered as creditable service under the
Act, he or she must establish that he or
she was working for a railroad or in an
employment relation to a railroad on
or after August 29, 1935, and that such
employment or employment relation
preceded his or her service to the local
lodge or division. Section 204.7 defines
employment relation for this purpose.

§204.2 Employment relation—deter-
mination by the Board.

The existence or non-existence of an
employment relation, as defined in this
part, is a conclusion which must be
reached by the Board or its authorized
officers or employees upon the basis of
the evidence before the agency. The
employer and the employee are the
principal sources of evidence with re-
spect to a determination whether an
employment relation existed, but the
Board will not be bound by the mere
conclusion of the employer or the em-
ployee that the employee had or did
not have an employment relation.

§204.3 Employment
service.

relation—prior

An individual shall have an employ-
ment relation to an employer on Au-
gust 29, 1935, for purposes of crediting
service prior to January 1, 1937, if:

(a) He or she was in the service of an
employer on that date; or

(b) He or she was on that date on
leave of absence expressly granted by
the employer or by a duly authorized
representative of such employer, but
only if such leave of absence was estab-
lished to the satisfaction of the Board
before July 1947; or

(c) He or she was in the service of an
employer after that date and before
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January 1946, in each of six calendar
months, whether or not consecutive; or

(d) Before that date he or she did not
retire and was not retired or dis-
charged from the service of the last
employer by whom he or she was em-
ployed, but solely by reason of a phys-
ical or mental disability he or she
ceased before August 29, 1935, to be in
the service of such employer and there-
after remained continuously disabled
until he or she attained age sixty-five
or until August 1945; or

(e) Solely for the reason stated in
paragraph (c) of this section an em-
ployer by whom he or she was em-
ployed before August 29, 1935, did not
on or after August 29, 1935, and before
August 1945, call him or her to return
to service, or if he or she were called to
return to service he or she for such rea-
son was unable to render service in six
calendar months as provided in para-
graph (b) of this section; or

(f) He or she was on August 29, 1935,
absent from the service of an employer
by reason of a discharge which, within
one year after the effective date there-
of, was protested to an appropriate
labor representative or to the em-
ployer, as wrongful, and which was fol-
lowed within ten years of the effective
date thereof by his or her reinstate-
ment in good faith to his or her former
service with all his or her seniority
rights.

§204.4 Conditions which preclude an
employment relation.

(a) An individual shall not have been
on August 29, 1935, an employee by rea-
son of an employment relation if, dur-
ing the last payroll period in which he
or she rendered service to an employer
prior to that date, such service was
rendered outside of the United States
to an employer not conducting the
principal part of its business in the
United States.

(b) An individual may not acquire an
employment relation solely by virtue
of service to a local lodge or division of
a railway labor organization.

§204.5 Employment relation—deemed
service.
For the purpose of crediting deemed
service months as provided in §210.3(b)
of this chapter, an individual must

§204.7

have maintained an employment rela-
tion to one or more employers in the
month or months to be deemed. For
that purpose an employment relation
exists with respect to any month in
which an individual, although not in
the active service of an employer, is on
furlough subject to recall by an em-
ployer, is on a bona fide leave of ab-
sence, has not been retired or dis-
charged but was by reason of contin-
uous disability unable to return to
service, or was not in active service be-
cause of a discharge later determined
to be wrongful. However, an employ-
ment relation with respect to an em-
ployer ceases after an individual has
resigned or relinquished his or her
rights to return to the service of that
employer or after the individual be-
comes entitled to receive an annuity
under the Railroad Retirement Act.

§204.6 Employment relation—pay for
time lost.

For the purpose of crediting pay for
time lost as provided in §211.3 of this
chapter, an individual must have main-
tained an employment relation to one
or more employers in the month or
months to be credited with pay for
time lost. For that purpose an employ-
ment relation exists with respect to
any month in which an individual, al-
though not in the active service of an
employer, is on furlough subject to re-
call by an employer, is on a bona fide
leave of absence, has not been retired
or discharged but was by reason of con-
tinuous disability unable to return to
service, or was not in active service be-
cause of a discharge later determined
to be wrongful. However, an employ-
ment relation with respect to an em-
ployer ceases after an individual has
resigned or relinquished his or her
rights to return to the service of that
employer.

§204.7 Employment relation—service
to a local lodge or division of a rail-
way labor organization.

Service by an individual to a local
lodge or division of a railway labor or-
ganization shall be creditable under
the Railroad Retirement Act only if,
prior to such service, and on or after
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August 29, 1935, such individual per-
formed compensated service for a car-
rier employer under part 202 of this
chapter or was in an employment rela-
tion to such a carrier employer under
the rules set forth in §204.3 of this part.

PART 205—EMPLOYEE
REPRESENTATIVE

Sec.

205.1 Introduction.

205.2 Definition of employee representative.

205.3 Factors considered in determining em-
ployee representative status.

205.4 Claiming status as an employee rep-
resentative.

205.5 Reports of an employee representa-
tive.

205.6 Service of an employee representative.

205.7 Termination of employee representa-
tive status.

AUTHORITY: 45 U.S.C. 231, 45 U.S.C. 231f, 45
U.S.C. 231h.

SOURCE: 53 FR 39255, Oct. 6, 1988, unless
otherwise noted.

§205.1 Introduction.

This part sets out the various factors
considered in determining an individ-
ual’s status as an employee representa-
tive under section 1(b)(1) of the Rail-
road Retirement Act, and discusses the
procedure for reporting and crediting
of compensation and service as an em-
ployee representative under that Act.
An employee representative is consid-
ered to be a covered employee under
the provisions of the Railroad Retire-
ment Act.

§205.2 Definition of employee rep-
resentative.

(@) An individual shall be an em-
ployee representative within the mean-
ing of the Railroad Retirement Act if
he or she is an officer or official rep-
resentative of a railway labor organiza-
tion, other than a labor organization
included in the term “‘employer’ with-
in the meaning of part 202 of these reg-
ulations, who before or after August 29,
1935, was in the service of an ‘“‘em-
ployer”” within the meaning of part 202
of these regulations and who is duly
authorized and designated to represent
employees in accordance with the Rail-
way Labor Act, as amended.

(b) An individual is also considered to
be an employee representative within
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the meaning of the Act if he or she is
regularly assigned to or regularly em-
ployed by an individual described in
paragraph (a) of this section in connec-
tion with the duties of the office of em-
ployee representative of said indi-
vidual.

(c) Example: A is employed by rail-
road R as a carman. He is also em-
ployed as recording secretary for the
local chapter of union U, which has
been recognized as the collective bar-
gaining representative of the carmen of
R. Although U represents some rail-
road employees, it is not a railway
labor organization as described in part
202 of these regulations. A is an em-
ployee representative. His service for U
is treated as employee service under
the Railroad Retirement Act.

§205.3 Factors considered in deter-
mining employee representative
status.

The following factors, among others,
are considered by the Board in deter-
mining an individual’s status as an em-
ployee representative:

(a) The name of the last railroad or
other employer under the Act by which
the individual was employed, and the
period of employment;

(b) The present official name of the
organization by which the individual is
employed, as well as any other name(s)
under which that organization oper-
ated previously;

(c) The date on which the organiza-
tion was founded;

(d) The title of the position held by
the individual within the organization,
and the duties of said position;

(e) The method by which the indi-
vidual, or the person to whom he or she
is regularly assigned or by whom he or
she is regularly employed, was author-
ized to represent members of the orga-
nization in negotiating with their em-
ployers, the date on which the indi-
vidual was so authorized, and the time
period covered by said authorization;

(f) The purpose or business of the or-
ganization as reflected by its constitu-
tion and by-laws;

(9) The extent to which the organiza-
tion is, and has been recognized as, rep-
resentative of crafts or classes of em-
ployees in the railroad industry;
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(h) The extent to which the purposes
and businesses of the organization are
and have been to promote the interests
of employees in the railroad industry
as indicated by:

(1) The specific employee group(s)
represented; and

(2) The proportion of members that
are employed by railroad employers in
relation to those members that are em-
ployed by non-railroad employers;

(i) Whether the organization has been
certified by the National Mediation
Board as a representative of any class
of employees of any company;

() If the organization has not been
certified as representative of any class
of employees, the manner and method
by which the organization determined
that it was the duly authorized rep-
resentative of such employees;

(k) Whether the organization partici-
pates or is authorized to participate in
the selection of labor members of the
National Railroad Adjustment Board;
and

(I) Whether the organization was as-
sisted by any carrier by railroad, ex-
press company, or sleeping car com-
pany, directly or indirectly, in its for-
mation, in influencing employees to
join the organization, financially, or in
the collection of dues, fees, assess-
ments, or any contributions payable to
the organization.

§205.4 Claiming status as an employee
representative.

An individual who claims status as
an employee representative shall file a
report in accordance with §209.10 of
this chapter.

(Approved by the Office of Management and
Budget under control number 3220-0014)

§205.5 Reports of an employee rep-
resentative.

An annual report of creditable com-
pensation shall be made by an em-
ployee representative in accordance
with §209.10 of this chapter.

(Approved by the Office of Management and
Budget under control number 3220-0014)

§205.6 Service of an employee rep-
resentative.

Service rendered as an employee rep-
resentative is creditable in the same
manner and to the same extent as

§209.1

though the organization by which the
employee representative was employed
were an employer under the Railroad
Retirement Act. (Creditable railroad
service is discussed under part 210 of
the Board’s regulations.)

§205.7 Termination of employee rep-
resentative status.

The employee representative status
of any individual shall terminate when-
ever the individual or the organization
by whom he or she is employed loses
any of the characteristics essential to
the existence of employee representa-
tive status.

PART 209—RAILROAD EMPLOYERS’
REPORTS AND RESPONSIBILITIES

Sec.

209.1 General.

209.2 Duty to furnish
records.

209.3 Social security number required.

209.4 Method of filing.

209.5 Information regarding change in sta-
tus.

209.6 Employers’ notice of death of employ-
ees.

209.7 Employers’
service.

209.8 Employers’ annual reports of cred-
itable service and compensation.

209.9 Employers’ adjustment reports.

209.10 Terminated employers’ reports.

209.11 Employee representatives’ reports.

209.12 Certificates of service months and
compensation.

209.13 Employers’ gross earnings reports.

209.14 Report of separation allowances sub-
ject to tier Il taxation.

209.15 Compensation reportable when paid.

209.16 Disposal of payroll records.

209.17 Use of payroll records as returns of
compensation.

AUTHORITY: 45 U.S.C. 231f.

SOURCE: 49 FR 46729, Nov. 28, 1984, unless
otherwise noted.

information and

supplemental reports of

§209.1 General.

Benefits under the Railroad Retire-
ment Act are based in part upon an in-
dividual’s years of service and amount
of compensation credited to the indi-
vidual under the Act. It is the duty of
the Board to gather, keep and compile
such records and data as may be nec-
essary to assure proper administration
of the Act. This part sets forth the
types of reports employers are required
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to make to the Board and states the
penalties that the Board may impose
upon employers and employees who fail
or refuse to make required reports.

§209.2 Duty to furnish information

and records.

In the administration of the Railroad
Retirement Act of 1974, the Board may
require any employer or employee to
furnish or submit any information,
records, contracts, documents, reports
or other materials within their posses-
sion or control, that, in the judgment
of the Board, may have any bearing
upon:

(a) The employer status of any indi-
vidual, person or company,

(b) The employee or pension status of
any individual,

(c) The amount and creditability of
service and compensation, or

(d) Any other matter arising which
involves the administration of the
Railroad Retirement Act. Any person
who knowingly fails or refuses to make
any report or furnish any information
required by the Board, may be pun-
ished by a fine of not more than $10,000
or by imprisonment not exceeding one
year, or both.

(Approved by the Office of Management and
Budget under control number 3220-0089)

[49 FR 46729, Nov. 2, 1984, as amended at 52
FR 11016, Apr. 6, 1987]

§209.3 Social
quired.

Each employer shall furnish to the
Board a social security number for
each employee for whom any report is
submitted to the Board. Employers are
encouraged to validate any social secu-
rity number provided under this sec-
tion.

security number re-

(Approved by the Office of Management and
Budget under control number 3220-0008)

[63 FR 32613, June 15, 1998]

§209.4 Method of filing.

Any report or information required
to be furnished under this part shall be
prepared in accordance with instruc-
tions of the Board and shall be filed
with the Board electronically, which
includes the use of magnetic tape, com-
puter diskette, electronic data inter-
change, or on such form as prescribed
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by the Board. If not filed electroni-
cally, reports shall be transmitted by
facsimile or mailed directly to the
Board. Any report which includes, or
should include, information for 250 or
more employees must be filed elec-
tronically, as described in this section.

[63 FR 32613, June 15, 1998]

§209.5 Information regarding change
in status.

It is the duty of each employer to
promptly notify the Board of:

(a) Any change in the employer’s op-
erations, ownership or control of the
employer which affects its status as an
employer under the Railroad Retire-
ment Act and the Railroad Unemploy-
ment Insurance Act;

(b) Any change in the ownership or
control by the employer in any com-
pany which may affect the status of
the company as an employer under the
Railroad Retirement Act or Railroad
Unemployment Insurance Act; and

(c) The gain of ownership or control
by the employer of any company which
may give that company status as an
employer under the Railroad Retire-
ment Act and Railroad Unemployment
Insurance Act. The notice must fully
advise the Board of the type of change
in ownership, the date of the change,
the number of employees affected by
the change and any other information
pertinent to the change.

[49 FR 46729, Nov. 28, 1984. Redesignated at 63
FR 32613, June 15, 1998]

§209.6 Employers’ notice of death of
employees.

Each employer shall notify the Board
immediately of the death of an em-
ployee who, prior to the employee’s
death, performed compensated service
which has not been reported to the
Board.

(Approved by the Office of Management and
Budget under control number 3220-0005)

[63 FR 32613, June 15, 1998]

§209.7 Employers’
ports of service.

Each employer shall furnish the
Board a report of the current year serv-
ice of each employee who ceases work
for the purpose of retiring under the

supplemental re-
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provisions of the Railroad Retirement
Act.

(Approved by the Office of Management and
Budget under control number 3220-0005)

[63 FR 32613, June 15, 1998]

§209.8 Employers’ annual reports of
creditable service and compensa-
tion.

Each year, on or before the last day
of February, each employer is required
to make an annual report of the cred-
itable service and compensation (in-
cluding a report that there is no com-
pensation or service to report) of em-
ployees who performed compensated
service in the preceding calendar year.
The annual report shall include service
and compensation previously furnished
in supplemental reports and notices of
death.

(Approved by the Office of Management and
Budget under control number 3220-0008)

[63 FR 32613, June 15, 1998]

§209.9 Employers’ adjustment reports.

(a) The Board may request employers
to submit adjustments to correct em-
ployee accounts when:

(1) Errors are detected in processing
employers’ annual report;

(2) An employee shows that the
amount of service or compensation re-
ported by the employer to the employ-
ee’s account was not correct; or

(3) An employee shows that he or she
should have been credited with service
and compensation for a period for
which the employer reported no service
and compensation.

(b) Employers may submit adjust-
ment reports to:

(1) Correct service and compensation
previously reported; and

(2) Report service and compensation
that was omittted from a previous re-
port.

(c) Employers submitting adjustment
reports covering pay for time lost as an
employee shall report this compensa-
tion as provided for in §211.3 of this
chapter. Adjustment reports may be
submitted to the Board each month.

(Approved by the Office of Management and
Budget under control number 3220-0008)

[49 FR 46729, Nov. 28, 1984. Redesignated and
amended at 63 FR 32613, June 15, 1998]

§209.12

§209.10 Terminated
ports.

When an employer’s status as an em-
ployer is terminated, a final report of
creditable service and compensation
shall be made. The final report shall be
submitted to the Board on or before
the last day of the month following the
final month for which there was com-
pensated service. The report shall be
completed as prescribed in §209.8(a) of
this part and shall be marked Final
Compensation Report.

employers’ re-

(Approved by the Office of Management and
Budget under control number 3220-0008)

[49 FR 46729, Nov. 28, 1984. Redesignated and
amended at 63 FR 32613, June 15, 1998]

§209.11 Employee representatives’ re-
ports.

An individual claiming status as an
employee representative shall describe
his or her duties as an employee rep-
resentative on the form prescribed by
the Board. The Board shall determine
whether the individual claiming to be
an employee representative meets the
requirements for such a status. If the
individual is determined to be an em-
ployee representative, he or she is re-
quired to make an annual report of
creditable compensation as provided
for in §209.8 of this part. If an employee
representative’s status is terminated,
the last report of service and com-
pensation shall be marked Final Com-
pensation Report.

(Approved by the Office of Management
and Budget under control number 3220-
0014)

[63 FR 32613, June 15, 1998]

§209.12 Certificates of service months
and compensation.

(a) Each year the Board shall provide
each employee who performed com-
pensated service in the preceding cal-
endar year a certificate of service
months and compensation. This certifi-
cate is the employee’s record of the
service and compensation credited to
his or her account at the Board. An
employee who for any reason does not
receive a certificate may obtain one
from the nearest Board district office
or may write the Board for one.
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(b) By April 1 of each year each em-
ployer shall provide the Board the cur-
rent address of each employee for
whom it had reported compensation.
This requirement shall not apply in the
case of an employee for whom the em-
ployer had previously provided an ad-
dress.

(Approved by the Office of Management and
Budget under control number 3220-0194)

[63 FR 32613, June 15, 1998]

§209.13 Employers’ gross earnings re-
ports.

(a) Each employer is required to re-
port the gross earnings of a one-per-
cent sample group of railroad employ-
ees. The gross earnings sample is based
on the earnings of employees whose so-
cial security numbers end with the dig-
its 30. This report is used to determine:

(1) Tax and benefit amounts involved
in the Financial Interchange with the
Social Security Administration and
the Health Care Financing Administra-
tion; and

(2) Estimated tax income accruing to
the railroad retirement system in fu-
ture periods.

(b) Employers shall submit reports
annually for employees in the gross
earnings sample. Such reports shall in-
clude the employee’s gross annual
earnings, which includes all compensa-
tion taxable under the hospital insur-
ance portion of the tier | tax rate. Em-
ployers with 5,000 or more employees
shall provide a monthly or quarterly
breakdown of the year’s earnings. Em-
ployers with fewer than 5,000 employ-
ees may submit an annual amount
only, although a monthly or quarterly
breakdown is preferable. Gross earn-
ings are to be counted for the same
time period as used in determining the
employer’s annual report of creditable
compensation. The reports are to be
prepared in accordance with prescribed
instructions and filed in accordance
with §209.4 of this part.

(Approved by the Office of Management and
Budget under control number 3220-0132)<

[49 FR 46729, Nov. 28, 1984, as amended at 55
FR 26430, June 28, 1990; 57 FR 4365, Feb. 5,
1992; 59 FR 2292, Jan. 14, 1994. Redesignated
and amended at 63 FR 32613, 32614, June 15,
1998]
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§209.14 Report of separation allow-
ances subject to tier II taxation.

For any employee who is paid a sepa-
ration payment, the employer must file
a report of the amount of the payment.
This report shall be submitted to the
Board on or before the last day of the
month following the end of the cal-
endar quarter in which payment is
made. The report is to be prepared in
accordance with prescribed instruc-
tions and filed in accordance with
§209.4 of this part.

(Approved by the Office of Management and
Budget under control number 3220-0173)

[63 FR 32614, June 15, 1998]

§209.15 Compensation
when paid.

reportable

(a) General. In preparing a report re-
quired under this part, an employer
may report compensation in the report
required for the year in which the com-
pensation was paid even though such
compensation was earned by the em-
ployee in a previous year. If compensa-
tion is reported with respect to the
year in which it was paid, it shall be
credited by the Board to the employee
in such year unless within the four
year period provided in §211.15 of this
chapter the employee requests that
such compensation be credited to the
year in which it was earned. If the em-
ployee makes such a request, and the
Board determines that the compensa-
tion should be credited to the year in
which it was earned, the reporting em-
ployer must file an adjustment report
as required by §209.9 of this part which
reports such compensation in the year
in which it was earned. The employee
may revoke his or her request anytime
prior to the filing of the adjustment re-
port. Upon the Board’s receipt of the
adjustment report, the request be-
comes irrevocable.

(b) Pay for time lost. Compensation
which is pay for time lost, as provided
in §211.3 of this chapter, shall be re-
ported with respect to the period in
which the time and compensation were
lost. For example, if an employee is off
work because of an on-the-job injury
for a period of months in a given year
and in a later year receives a payment
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from his or her employer to com-
pensate for wages lost during the pe-
riod of absence, the employer must, by
way of adjustment provided for in
§209.9 of this part, report the com-
pensation with respect to the year in
which the time and compensation were
lost.

(c) Separation allowance or severance
pay. A separation allowance or sever-
ance payment shall be reported in ac-
cordance with §209.14 of this part.

(d) Miscellaneous pay. Miscellaneous
pay, as defined in §211.11 of this chap-
ter, shall be reported in the year paid
and reported on the annual report of
compensation as provided for in §209.8
of this part.

(e) Vacation pay. Vacation pay may
be reported in accordance with this
section except that any payments
made in the year following the year in
which the employee resigns or is dis-
charged shall be reported by way of ad-
justment under §209.9 of this part as
paid in the year of resignation or dis-
charge.

[58 FR 45250, Aug. 27, 1993, as amended at 63
FR 32614, June 15, 1998]

§209.16 Disposal of payroll records.

Employers may dispose of payroll
records for periods subsequent to 1936,
provided that the payroll records are
more than five years old and that there
is no dispute pending pertaining to the
compensation reported for the period of
those records.

[61 FR 31395, June 20, 1996]

§209.17 Use of payroll records as re-
turns of compensation.

Payroll records of employers which
have permanently ceased operations
may be accepted in lieu of prescribed
reports provided that there is no official
of the employer available to prepare
and certify to the accuracy of such re-
ports and, provided further that any em-
ployer and employee tax liability in-
curred under the Railroad Retirement
Tax Act has been discharged.

[61 FR 31395, June 20, 1996]

§210.3

PART 210—CREDITABLE RAILROAD
SERVICE

Sec.
210.1
210.2
210.3
210.4

General.

Definition of service.

Month of service.

Year of service.

210.5 Creditability of service.

210.6 Service credited for creditable mili-
tary service.

210.7 Verification of service claimed.

AUTHORITY: 45 U.S.C. 231f.

§210.1 General.

An individual’s entitlement to bene-
fits and the amount of benefits payable
under the Railroad Retirement Act are
determined based, in part, on the indi-
vidual’s years of service. This part de-
fines what the term service means
under the Railroad Retirement Act and
sets forth what types of service are
creditable under that Act.

[49 FR 46731, Nov. 28, 1984]

§210.2 Definition of service.

Service means a period of time for
which an employee receives payment
from a railroad employer for the per-
formance of work; or a period of time
for which an employee receives com-
pensation which is paid for time lost as
an employee; or a period of time cred-
ited to an employee for creditable mili-
tary service as defined in part 212 of
this chapter. Service shall also include
deemed months of service as provided
under §210.3(b) of this chapter and any
month in which an employee is cred-
ited with compensation under §211.12 of
this chapter based on benefits paid
under title VII of the Regional Rail Re-
organization Act of 1973.

[53 FR 17182, May 16, 1988]

§210.3 Month of service.

(@) Reported. A reported month of
service is any calendar month or any
part of a calendar month for which an
employee receives compensation for
services performed for an employer; or
receives pay for time lost as an em-
ployee; or is credited with compensa-
tion for a period of creditable military
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service; or is credited with compensa-
tion under §211.12 of this chapter based
on benefits paid under title VII of the
Regional Rail Reorganization Act of
1973.

(b) Deemed. A deemed month of serv-
ice is any additional month of service
credited to an employee subject to
paragraphs (b)(1) and (2) of this section.

(1) An employee who is credited with
less than twelve reported months of
service for a calendar year after 1984
may be ‘“‘deemed’” to have performed
service for compensation in additional
months, not to exceed twelve, pro-
viding:

(i) The employee’s compensation for
the calendar year in question exceeds
an amont calculated by multiplying
the number of reported months cred-
ited for that year by an amount equal

20 CFR Ch. Il (4-1-00 Edition)

to one-twelfth of the current annual
maximum for non-tier I components as
defined in §211.15 of this chapter; and

(if) The employee maintains an em-
ployment relation to one or more em-
ployers or serves as an employee rep-
resentative in the month or months to
be deemed. For purposes of this sec-
tion, employment relation has the
same meaning as defined in part 204 of
this chapter, disregarding the restric-
tions involving the establishment of
such a relationship as of August 29,
1935. Employee representative has the
same meaning as defined in part 205 of
this chapter.

(2) Employees satisfying the condi-
tions in both paragraphs (b)(1)(i) and
(b)(1)(ii) of this section shall have their
months of service for a calendar year
calculated using the following formula:

Employee's creditable nontier | compensation

Months of service =

Maximum annual creditable norttier | compensation +12

The quotient obtained using this for-
mula equals the employee’s total
months of service, reported and
deemed, for the calendar year. Any
fraction or remainder in the quotient is
credited as an additional month of
service.

(3) Examples. The provisions of para-
graphs (b)(1) and (2) of this section may
be illustrated by the following exam-
ples.

Example (1): Employee B worked in the
railroad industry in 1985 and was credited
with nine reported months of service (Janu-
ary through September) and non-tier | com-
pensation of $20,000. The 1985 annual max-
imum for non-tier | compensation is $29,700.
B maintained an employment relation in the
three months he was not employed in 1985.
The following computations are necessary to
determine if B has sufficient non-tier I com-
pensation to be credited with deemed months
of service.

(1) Enter the annual maximum for

non-tier | compensation for the
calendar year..........cocoveiiiiiiiiiiiinnans $29,700
(2) Divide line (1) by 12
$29,70012 ..iiiieiiii e $2,475

(3) Enter the employee’s reported
months of service for the calendar

%
(4) Multiply line (2) by line (3) $2,475x9

(5) Enter the employee’s non-tier |
compensation for the calendar

(6) Subtract line (4) from line (5).
Enter the result (but not less than
zero). This is the employee’s ex-
cess non-tier I compensation for
the calendar year.
$20,000 = $22,275 ....ovniiiiiiiiii e 0

a. If line (6) is zero, the employee does not
have sufficient non-tier | compensation to be
credited with deemed months of service.

b. If line (6) is greater than zero, the em-
ployee has sufficient non-tier | compensation
to be credited with deemed months of serv-
ice.

Since the amount on line (6) is zero, em-
ployee B does not have enough non-tier |
compensation to be credited with deemed
months of service. B is credited with only
nine reported months of service for the year.

Example (2): Assume the same facts as in
example (1), except that employee B was
credited with non-tier | compensation of
$25,000 for 1985. The following computations
are necessary to determine if B has sufficient
non-tier | compensation to be credited with
deemed months of service.

(1) Enter the annual maximum for
non-tier | compensation for the
calendar year.........ccooeeveuieeiinnneennn. $29,700

(2) Divide line (1) by 12
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$29,700+12
(3) Enter the employee’s reported
months of service for the calendar

)

Enter the employee’s non-tier |
compensation for the calendar
(6) Subtract line (4) from line (5).
Enter the result (but not less than
zero). This is the employee’s ex-
cess non-tier I compensation for
the calendar year.

$25,000 — $22,275

Months of service =

§210.5

a. If line (6) is zero, the employee does not
have sufficient non-tier | compensation to be
credited with deemed months of service.

b. If line (6) is greater than zero, the em-
ployee has sufficient non-tier | compensation
to be credited with deemed months of serv-
ice.

Since the amount on line (6) is greater
than zero, employee B has enought non-tier
I compensation to be credited with deemed
months of service. B now satisfies all the re-
quirements for deeming, therefore his
months of service for the calendar year are
calculated using the formula in §210.3(b)(2).

Employee's creditable nontier | compensation

Maximum annual creditable norHier | compensation +12

() Monthsof service= _$25000 or $25,000 +~ $2,475
$29,700+12
(2) Months of service= % or $25,000 -~ $2,475

(3) Months of service = 25,000+2,475 or
10.10
(4) Round the result in line (3) to the
next higher whole number. This is
the employee’s total months of
service for the calendar year.
10.10 becomes

Employee B is credited with 11 months of
service for 1985; nine reported months (Janu-
ary through September) and two deemed
months (October and November).

[53 FR 17182, May 16, 1988]

§210.4 Year of service.

(a) A year of service is twelve months
of reported or deemed service, consecu-
tive or not consecutive. A fraction of a
year of service is taken at its actual
value.

(b) The term years of service means
the total number of years an employee
is credited with service as defined in
§210.2 of this part.

[49 FR 46731, Nov. 28, 1984, as amended at 53
FR 17183, May 16, 1988]

§210.5 Creditability of service.

(a) Service before January 1, 1937. (1)
Service performed before January 1,
1937, is called prior service. Prior serv-
ice is creditable under the Railroad Re-

tirement Act if the employee had an
employment relation with a railroad
employer on August 29, 1935. Prior serv-
ice may be combined with creditable
service performed after December 31,
1936, to make the employee’s total
years of service equal, but not exceed,
30 years (360 months).

(2) An employee is considered to have
an employment relation on August 29,
1935, if:

(i) The employee was on that date in
active railroad service for an employer;
or

(ii) The employee was on that date on
a leave of absence expressly granted by
the employer or the employer’s author-
ized representative, but only if such
leave of absence was established to the
satisfaction of the Board before July
1947; or

(iii) The employee had 6 months of
active railroad service for an employer
during the period August 29, 1935,
through December 31, 1945; or

(iv) The employee was not in the
service of an employer by reason of a
mental or physical disability from
which the employee was continuously
disabled until the employee attained
age 65 or until August 1945; or

141



§210.6

(v) Solely for the reason stated in
paragraph (a)(2)(iv) of this section the
employee was not recalled to active
service before August 1945; or

(vi) If the employee was recalled, the
employee was unable to perform 6
months of service during the period
August 29, 1935, through December 31,
1945, solely for the reason stated in
paragraph (a)(2)(iv) of this section.

(b) Service after December 31, 1936. All
service performed after December 31,
1936, is creditable. If an employee has
service both before January 1, 1937, and
after December 31, 1936, all service
after December 31, 1936, is credited
first; if this service totals less than 30
years (360 months), then the service be-
fore January 1, 1937, is included but
only up to the amount sufficient to
make the total years of service equal
30. Where the years of service include
only part of the service performed be-
fore January 1, 1937, the part included

is taken in reverse order beginning
with the last calendar month of the
service.

(c) Service after December 31, 1936, to a
local lodge or division. Services per-
formed for a local lodge or division of
a railway labor organization is cred-
itable if the employee is credited with
compensation as defined in §211.2 of
this chapter.

(d) Service based on time lost. Any
month or any part of a month during
which an employee performed no active
service but received pay for time lost
as an employee is counted as a month
of service. Service for time lost as an
employee shall be credited as provided
for in §211.3 of this chapter.

(e) Place of performance of service. (1)
Service performed for an employer who
conducts the principal part of its busi-
ness with the United States is cred-
itable. However, service performed for
an employer who conducts the prin-
cipal part of its business outside the
United States is creditable only when
the service is performed in the United
States. If an employer, other than a
local lodge or division or a general
committee of a railway labor organiza-
tion, does not conduct the principal
part of its business within the United
States, the service performed outside
the United States for that employer is
not creditable.
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(2) Service performed outside the
United States by an employee who is
not a citizen or resident of the United
States is not creditable if the employer
is required under the laws of that place
to hire, in whole or in part, only citi-
zens or residents of that place.

(f) Service as employee representative.
Service performed as an employee rep-
resentative is creditable in the same
manner and to the same extent as serv-
ice performed for an employer.

(g) Service performed after the begin-
ning date of an annuity. Service per-
formed after the beginning date of an
annuity shall be used in the annuity
recomputation.

[49 FR 46731, Nov. 28, 1984, as amended at 53
FR 17184, May 16, 1988]

§210.6 Service credited for creditable
military service.

Any calendar month in which an em-
ployee performed creditable military
service, as defined in part 212 of this
chapter, shall be counted as a month of
service and shall be included in the em-
ployee’s years of service, as provided
for in §210.5, provided that the em-
ployee has not previously been credited
with reported or deemed service for an
employer for the same month(s).

[53 FR 17184, May 16, 1988]

§210.7

Service claimed by an employee,
which is not credited in the records of
the Board, must be verified to the sat-
isfaction of the Board before it may be
credited. Verification of the Service
claimed shall be as follows:

(a) Service claimed will be verified
from the payroll or other detailed
records of the employer.

(b) If the payroll or other detailed
records are incomplete or missing, the
service claimed and not established by
these records will be verified from the
personnel records of the employer.

(c) If the payroll, personnel and de-
tailed records are incomplete or miss-
ing, the service claimed and not estab-
lished by these records will be verified
from any other books and records of
the employer.

(d) If the employer’s records do not
establish the service claimed, the em-
ployee may submit affidavits and other

Verification of service claimed.
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evidence in support of the service
claimed in either of the following in-
stances:

(1) When there are no employer
records available to show whether or
not the service claimed was performed;
or

(2) When there are employer records
available which do not verify the serv-
ice claimed and do not establish that
the service claimed was not performed.

(e) When service is verified as to
over-all dates, but is not supported in
detail by employer records, and when
there are no employer records showing
in detail absences from service, a de-
duction shall be made to cover an aver-
age amount of the absences. The deduc-
tion shall be the absences shown by the
applicant or 5 percent of the total pe-
riod in gquestion, whichever is greater.
However, where the employee submits
detailed records of the service claimed,
properly identified and established as
having been made at the time the em-
ployee performed the service for which
detailed records of the employer are
not available, full credit may be al-
lowed for the service as may be verified
from the records. Also, the employee
may be permitted to establish in any
other manner satisfactory to the Board
the actual amount of his or her ab-
sences.

(f) For the purpose of verifying serv-
ice before 1937, employers shall pre-
serve through 1986, in accessible form,
the original records of the service and
compensation.

(g) For the purpose of verifying serv-
ice after 1936, employers shall preserve
in accessible form the original records
of service and compensation for a pe-
riod of five calendar years after the due
date of the report.

(Approved by the Office of Management and
Budget under control numbers 3220-0003 and
3220-0008)

[49 FR 46731, Nov. 28, 1984, as amended at 52
FR 11016, Apr. 6, 1987]

PART 211—CREDITABLE RAILROAD
COMPENSATION

Sec.
211.1
211.2
211.3
211.4

General.

Definition of compensation.
Compensation paid for time lost.
Vacation pay.

§211.2

211.5 Employee
tion.

211.6 Compensation based on waiver or re-
fund of organization dues.

211.7 Compensation credited for creditable
military service.

211.8 Displacement allowance.

211.9 Dismissal allowance.

211.10 Separation allowance or severance

representative compensa-

pay.

211.11 Miscellaneous pay.

211.12 Compensation credited for title VII
benefits.

211.13 Payments made after death.

211.14 Maximum creditable compensation.

211.15 Verification of compensation
claimed.

211.16 Finality of records of compensation.

AUTHORITY: 45 U.S.C. 231f.

SOURCE: 49 FR 46732, Nov. 28, 1984, unless
otherwise noted.

§211.1 General.

Benefits under the Railroad Retire-
ment Act are based in part on the indi-
vidual’s years of service and amount of
compensation credited to the indi-
vidual under the Act. This part defines
what the term compensation means
and sets forth the criteria applied in
determining what payments are cred-
itable as compensation under the Rail-
road Retirement Act.

§211.2 Definition of compensation.

(@) The term compensation means
any form of payment made to an indi-
vidual for services rendered as an em-
ployee for an employer; services per-
formed as an employee representative;
and any separation or subsistence al-
lowance paid under any benefit sched-
ule provided in conformance with title
VIl of the Regional Rail Reorganiza-
tion Act of 1973 and any termination
allowance paid under section 702 of
that Act. Compensation may be paid as
money, a commodity, a service or a
privilege. However, if an employee is to
be paid in any form other than money,
the employer and employee must agree
before the service is performed upon
the following:

(1) The value of the commodity, serv-
ice or privilege; and

(2) That the amount agreed upon to
be paid may be paid in the form of the
commodity, service or privilege.

(b) Compensation includes, but is not
limited to, the following:

(1) Salary, wages and bonuses;
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(2) Pay for time lost as an employese;

(3) Cash tips of $20 or more received
in a calendar month;

(4) Vacation pay;

(5) Military pay as determined in
§211.7 of this part;

(6) Displacement allowances as pro-
vided for in §211.8 of this part;

(7) Dismissal allowances as provided
for in §211.9 of this part;

(8) Separation allowances as provided
for in §211.10 of this part;

(9) Miscellaneous pay as provided for
in §211.11 of this part;

(10) Payments made under title VII of
the Regional Rail Reorganization Act
of 1973 as provided for in §211.12 of this
part.

(11) Payments paid to an employee or
employee representative which are sub-
ject to tax under section 3201(a) or
3211(a) of the Internal Revenue Code of
1954 are creditable as compensation
under the Railroad Retirement Act for
purposes of computation of benefits
under sections 3(a)(1), 3(H)(3), 4(a)(1) and
4(H)(2).

(12) Voluntary payments of any tax
by an employer, without deducting
such tax from the employee’s salary.

(13) Payments made by an employer
with respect to a deceased employee
except as provided for in §211.13 of this
part.

(c) Compensation does not include:

(1) Tips, except as provided in para-
graph (b)(3) of this section;

(2) Payments for services performed
by a nonresident alien for the period
the individual is temporarily present in
the United States as a nonimmigrant
under subparagraph (F) or (J) of sec-
tion 1101(a)(15) of title 8, U.S.C. and
which is performed to carry out the
purpose specified in subparagraph (F)
or (J), as the case may be;

(3) Remuneration paid in certain
cases, as described below, for services
performed for a local lodge or division
of a railway labor organization.

(i) Remuneration for services ren-
dered for a local lodge or division of a
railway labor organization which was
earned after 1936 and prior to April 1,
1940, shall not be creditable as com-
pensation in a month unless taxes with
respect to such remuneration were paid
under the Railroad Retirement Tax Act
prior to July 1, 1940.
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(ii) Remuneration for services ren-
dered for a local lodge or division of a
railway labor organization which was
earned after March 31, 1940, and prior
to January 1, 1975, shall not be cred-
itable as compensation in a month if
the amount of such remuneration
earned in the month is less than $3.00.

(iii) Remuneration for services ren-
dered for a local lodge or division of a
railway labor organization which was
earned after December 31, 1974, shall
not be creditable as compensation in a
month if the amount of such remunera-
tion earned in the month is less than
$25.00.

(4) Payments for service as a delegate
to a national or international conven-
tion of a railway-labor-organization
employer if the individual rendering
the service has not previously rendered
service, other than as a delegate, which
may be included in the individual’s
years of service;

(5) Except as provided in §211.2(b)(11),
the amount of any payment (including
any amount paid by an employer for
insurance or annuities, or into a fund,
to provide for any such payment) made
to, or on behalf of, an employee or any
of the employee’s dependents under a
plan or system established by an em-
ployer which makes provisions for em-
ployees generally (or for employees
generally and their dependents), or for
a class or classes of employees (or for a
class or classes of employees and their
dependents), on account of sickness or
accident disability, or medical, or hos-
pitalization expenses in connection
with sickness or accident disability;
and

(6) Any amount paid specifically—ei-
ther as an advance, as reimbursement
or allowance—for traveling or other
bona fide and necessary expenses in-
curred, or reasonably expected to be in-
curred in the business of the employer,
provided the payment is identified by
the employer either by a separate pay-
ment or by specifically indicating the
separate amounts where both wages
and expense reimbursement or allow-
ance are combined in a single payment.

[49 FR 46732, Nov. 28, 1984, as amended at 53
FR 17184, May 16, 1988; 58 FR 45251, Aug. 27,
1993]
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§211.3 Compensation paid for time
lost.

(a) A payment made to an employee
for a period during which the employee
was absent from the active service of
the employer is considered to be pay
for time lost and is, therefore, cred-
itable compensation. Pay for time lost
as an employee includes:

(1) Pay received for a certain period
of time due to personal injury, or

(2) Pay received for loss of earnings
for a certain period of time, resulting
from the employee being placed in a
position or occupation paying less
money. In reporting compensation
which represents pay for time lost, em-
ployers shall allocate the amount paid
to the employee to the month(s) in
which the time was actually lost. The
entire amount of any payment made to
an employee for personal injury is con-
sidered pay for time lost unless, at the
time of payment, the employer states
that a particular amount of the pay-
ment was for reasons other than pay
for time lost.

(b) Where pay for time lost is allo-
cated to the month(s) in which the
time was actually lost, the Board will
accept the allocation made by the par-
ties involved if it relates to the em-
ployee’s normal monthly pay. A rea-
sonable relationship to an employee’s
normal monthly pay is ordinarily no
less than ten times the employee’s
daily pay rate.

§211.4 Vacation pay.

Payments made to an employee with
respect to vacation or holidays shall be
considered creditable compensation
whether or not the employee takes the
vacation or holiday.

[58 FR 45251, Aug. 27, 1993]

§211.5 Employee representative com-
pensation.

All payments made by a railway
labor organization to an individual who
is an employee representative as a re-
sult of the position or office he occu-
pies with such organization are cred-
itable as compensation, including pay-
ments made for services not connected
with the representation of employees,
except that payments in excess of the

§211.9
annual maximum amount will not be
credited.

[53 FR 17184, May 16, 1988]

§211.6 Compensation based on waiver
or refund of organization dues.

A waiver or refund or organization
dues which was based solely on consid-
eration for membership in the organi-
zation is considered creditable com-
pensation if there is proof that the
waiver or refund was intended to be,
and was accepted as, a dismissal of an
obligation of the organization to com-
pensate the employee for services ren-
dered.

[53 FR 17184, May 16, 1988]

§211.7 Compensation credited for

creditable military service.

In determining the creditable com-
pensation of an employee, the fol-
lowing amounts shall be credited for
each month of military service, pro-
vided the employee’s combined month-
ly railroad and military compensation
does not exceed the maximum cred-
itable amount:

(a) $160 for each calendar month be-
fore 1968;

(b) $260 for each calendar month after
1967 and before 1975;

(c) For years after 1974, the actual
military earnings reported as wages
under the Social Security Act.

[53 FR 17184, May 16, 1988]

§211.8 Displacement allowance.

An allowance paid to an employee be-
cause he has been displaced to a lower
paying position is creditable compensa-
tion.

[58 FR 45251, Aug. 27, 1993]

§211.9 Dismissal allowance.

Dismissal allowances paid to an em-
ployee under a protective labor agree-
ment that covers the amounts paid for
specific periods of time are creditable
as compensation under the Railroad
Retirement Act, provided the employee
has not severed his or her employee-
employer relationship.

[53 FR 17184, May 16, 1988, as amended at 58
FR 45251, Aug. 27, 1993]
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§211.10 Separation allowance or sev-
erance pay.

Separation or severance payments
are creditable compensation except
that no part of such payment shall be
considered creditable compensation to
any period after the employee has sev-
ered his or her employer-employee re-
lationship except as provided for in
§211.11 of this part.

[58 FR 45251, Aug. 27, 1993]

§211.11 Miscellaneous pay.

Any payment made to an employee
by an employer which is excluded from
compensation under the Railroad Re-
tirement Act, but which is subject to
taxes under the Railroad Retirement
Tax Act, shall be considered compensa-
tion for purposes of this part but only
for the limited purpose of computing
the portion of the annuity computed
under section 3(a), 4(a), or 4(f) of the
Railroad Retirement Act (commonly
called the tier | component).

[58 FR 45251, Aug. 27, 1993]

§211.12 Compensation credited for
title VII benefits.
Payments made to an employee

under title VII of the Regional Rail Re-
organization Act of 1973 are creditable
as compensation only for the month in
which the employee first filed an appli-
cation for benefits under that Act. The
compensation to be credited cannot ex-
ceed the monthly creditable amounts
defined in §211.13(a) of this part for
compensation earned prior to 1985 or
the annual creditable amount defined
in §211.13(b) of this part for compensa-
tion earned after 1984.

[53 FR 17185, May 16, 1988]

§211.13 Payments made after death.

Payments made by an employer with
respect to a deceased employee but
paid after the calendar year of the em-
ployee’s death to the employee’s sur-
vivors or estate are not creditable com-
pensation.

[58 FR 45251, Aug. 27, 1993]
§211.14 Maximum
pensation.

Maximum creditable compensation
for calendar years after 1984 is the

creditable com-
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maximum annual taxable wage base
defined in section 3231(e)(2)(B) of the
Internal Revenue Code of 1986. In No-
vember of each calendar year the Di-
rector of Research and Employment
Accounts shall notify each employer of
the amount of maximum creditable
compensation applicable to the fol-
lowing calendar year.

[58 FR 45251, Aug. 27, 1993]

§211.15 Verification of compensation
claimed.

Compensation claimed by an em-
ployee, which is not credited in the
records of the Board, must be verified
to the satisfaction of the Board before
it may be credited. An employee’s
claim to compensation not credited
shall be processed as follows:

(a) If the compensation claimed is in
excess of the maximum creditable
amounts defined in §211.13 of this part,
the Director of the Bureau of Research
and Employment Accounts shall in-
form the employee that the compensa-
tion claimed is not creditable.

(b) If the compensation is claimed
within four years from the date the
compensation was required to be re-
ported to the Board as prescribed in
§209.6 of this chapter, the Director of
Research and Employment Accounts
shall contact the employer requesting
a review of their records, and if the em-
ployee’s claim is correct, the employer
will submit an adjustment crediting
the employee with the compensation
claimed. If the employer states that
the employee’s claim is incorrect, the
employee will be requested to submit
check stubs to show railroad retire-
ment taxes withheld from the com-
pensation claimed. Upon receipt of the
check stubs, the proof will be sent to
the employer along with a request for
the employer to submit an adjustment
crediting the employee with the com-
pensation claimed.

[49 FR 46732, Nov. 28, 1984, as amended at 53
FR 17185, May 16, 1988. Redesignated at 58 FR
45251, Aug. 27, 1993]

§211.16 Finality of records of com-
pensation.

(a) Time limit for corrections to records
of compensation. The Board’s record of
the compensation reported as paid to
an employee for a given period shall be
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conclusive as to amount, or if no com-
pensation was reported for such period,
then as to the employee’s having re-
ceived no compensation for such pe-
riod, unless the error in the amount of
compensation or the failure to make
return of the compensation is called to
the attention of the Board within four
years after the date on which the com-
pensation was required to be reported
to the Board as provided for in §209.6 of
this chapter.

(b) Correction after 4 years. (1) The
Board may correct a report of com-
pensation after the time limit set forth
in paragraph (a) of this section where
the compensation was posted or not
posted as the result of fraud on the
part of the employer.

(2) Subject to paragraph (c) of this
section, the Board may correct a report
of compensation after the time limit
set forth in paragraph (a) of this sec-
tion for one of the following reasons:

(i) Where the compensation was post-
ed for the wrong person or the wrong
period;

(i) Where the earnings were erro-
neously reported to the Social Security
Administration in the good faith belief
by the employer or employee that such
earnings were not covered under the
Railroad Retirement Act and there is a
final decision of the Board under part
259 of this chapter that such employer
or employee was covered under the
Railroad Retirement Act during the pe-
riod in which the earnings were paid;

(iii) Where a determination per-
taining to the coverage under the Rail-
road Retirement Act of an individual,
partnership, or company as an em-
ployer, is retroactive; or

(iv) Where a record of compensation
could not otherwise be corrected under
this part and where in the judgment of
the three-member Board that heads the
Railroad Retirement Board failure to
make a correction would be inequi-
table.

(c) Limitation on crediting service. (1)
Except as provided in paragraph (b)(1)
of this section, no employee may be
credited with service months or tier Il
compensation beyond the four year pe-
riod referred to in paragraph (a) of this
section unless the employee establishes
to the satisfaction of the Board that all
employment taxes imposed by sections

§212.2

3201, 3211, and 3221 of title 26 of the In-
ternal Revenue Code have been paid
with respect to the compensation and
service.

(2) The limitation on the cred-
itability of service months and tier 1l
compensation in paragraph (c)(1) of
this section shall not affect the cred-
itability, for purposes of computing the
tier 1 component of a railroad retire-
ment annuity, of compensation pay-
ments with respect to which taxes have
been paid under either the Railroad Re-
tirement Tax Act or the Federal Insur-
ance Contributions Act.

[62 FR 3790, Jan. 27, 1997]

PART 212—MILITARY SERVICE

Sec.

212.1 General.

212.2 Military service defined.

212.3 Crediting of military service.

212.4 Periods of creditable military service.
212.5 Verification of military service.

212.6 Board’s determination for use of mili-

tary service.
AUTHORITY: 45 U.S.C. 231f.

SOURCE: 49 FR 46734, Nov. 28, 1984, unless
otherwise noted.

§212.1 General.

In determining an individual’s enti-
tlement and amount of benefits under
the Railroad Retirement Act, an indi-
vidual’s military service creditable
under the Railroad Retirement Act is
used. This part defines military service
as used under this Act and sets forth
the criteria to determine the cred-
itability of military service.

§212.2 Military service defined.

Military service is the performance
of active service by an individual in the
armed forces of the United States. An
individual is considered to be in active
military service when commissioned or
enrolled in the land, naval or air forces
of the United States until resignation
or discharge therefrom. The service of
an individual in any reserve component
of the land, naval or air forces of the
United States, during any period in
which ordered to active duty, even
though less than thirty days, is also
considered active service. However,
service in the Army Specialist Corps
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and the Merchant Marine is not cred-
itable under the Railroad Retirement
Act.

§212.3 Crediting of military service.

In determining an individual’s enti-
tlement to an annuity and the amount
of annuity to be paid under the Rail-
road Retirement Act, a calendar month
or part of a calendar month during
which the individual was in the active
military service of the United States in
a war service period, or period of na-
tional emergency, as determined in
§212.4 of this part, may be included in
the individual’s years of service. Mili-
tary service is credited as though the
individual had performed service for a
railroad employer as provided for in
part 210 of this chapter, provided that
the individual is credited with railroad
service in the year of or the year before
entrance into active military service.
Compensation for creditable military
service shall be credited as provided for
in §211.7 of this chapter.

§212.4 Periods of creditable military
service.

In order for military service to be
considered to be creditable under the
Railroad Retirement Act, it must have
been performed during one of the fol-
lowing periods:

(a) April 21, 1898, through August 13,
1898—Spanish American War;

(b) February 4, 1899, through April 27,
1902—Philippine Insurrection;

(c) May 9, 1916, through February 5,
1917—Mexican Border Disturbances;

(d) April 6, 1917, through November
11, 1918—World War I;

(e) September 8, 1939, through June
14, 1948—National Emergency and
World War Il. Individuals required to
continue in service after this period
may be credited with the service if:

(1) They were in military service on
December 31, 1946, or

(2) They were required to remain in
military service involuntarily after De-
cember 31, 1946;

() June 15, 1948, through December
15, 1950. This service is creditable if:

(1) Entered into involuntarily; or
(2) Entered into voluntarily, but only
if:

(i) The individual who seeks credit
for this service performs service as an
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employee for an employer as defined in
part 202 of this chapter either in the
year of his or her release from active
military service or in the year fol-
lowing such release, and;

(ii) The individual does not engage in
any employment not covered by part
203 between his or her release from ac-
tive military service and his or her
commencement of service for an em-
ployer.

(g) December 16, 1950, through Sep-
tember 14, 1978—National Emergency.

[49 FR 46734, Nov. 28, 1984, as amended at 55
FR 20454, May 17, 1990]

§212.5 Verification of military service.

Military service may be verified by
the following proof:

(a) The original certificate of dis-
charge or release to inactive duty from
a branch of the armed forces that
shows the beginning and ending dates
of the individual’s active military serv-
ice; or a certified copy of the original
certificate made by the Federal, State,
county or municipal agency or depart-
ment in which the original certificate
is recorded; or

(b) A certificate from a branch of the
armed forces that shows the beginning
and ending dates of the individual’s ac-
tive military service; or

(c) A photocopy of the document de-
scribed in paragraph (a) or (b) of this
section.

§212.6 Board’s determination for use
of military service.

(a) Military service may be cred-
itable under both the Railroad Retire-
ment and Social Security Acts, but
there are provisions under those Acts
to prevent duplicate use of the service.
The Railroad Retirement Board will
determine whether an employee’s mili-
tary service should be used as railroad
service or as Social Security service.
The Board’s determination is intended
to be to the employee’s advantage;
however, if the employee does not
agree with the Board’s determination
for use of the employee’s military serv-
ice, the employee may request that it
be changed.

(b) Generally, it is to the employee’s
advantage for the employee’s military
service to be creditable as railroad
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service where any of the following con-
ditions may be met with the use of the
employee’s military service as railroad
service:

(1) It gives the employee 10 years of
service (120 months), which is the min-
imum needed to qualify for an annuity
based on age and service or total dis-
ability, as provided for in part 216, sub-
part B; or

(2) 1t gives the employee 20 years of
service (240 months), which is the min-
imum needed to qualify for an occupa-
tional disability annuity, as provided
for in §216.6 of this chapter; or

(3) It gives the employee 25 years of
service (300 months), which is the min-
imum needed to qualify for a supple-
mental annuity, as provided for in part
216, subpart C; or

(4) 1t gives the employee 30 years of
service (360 months), which would
allow the employee to retire at age 60
with a full annuity and will also pro-
vide a full annuity to a qualified spouse
at age 60, as provided for in part 216,
subparts B and D; or

(5) It gives the employee sufficient
railroad service to entitle the em-
ployee to vested dual benefit payments,
as provided for in part 216, subpart H.

(c) In certain cases it may be to the
employee’s advantage for the employ-
ee’s military service to be credited
under the Social Security Act. This is
generally true under the following con-
ditions:

(1) Crediting the military service
under the Social Security Act would
entitle the employee and any eligible
children to social security benefits,
since direct benefits are not payable to
children of retired employees under the
Railroad Retirement Act; or

(2) Crediting the military service
under the Social Security Act would
entitle employee to vested dual benefit
payments.

PART 216—ELIGIBILITY FOR AN

ANNUITY
Subpart A—General
Sec.
216.1 Introduction.

216.2 Definitions.
216.3 Other regulations related to this part.

Pt. 216
Subpart B—Current Connection With the
Railroad Industry

216.11
216.12

General.

When current connection is required.

216.13 Regular current connection test.

216.14 Regular non-railroad employment
that will not break a current connection.

216.15 Special current connection test.

216.16 What is regular non-railroad employ-
ment.

216.17 What amount of regular non-railroad
employment will break a current connec-
tion.

Subpart C—Railroad and Last Non-Railroad
Employment

216.21 General.

216.22 Work as an employee which affects
payment.

216.23 Work which does not affect eligi-
bility.

216.24 Relinquishment of rights to return to
work.

Subpart D—Employee Annuity

216.30 General.

216.31 Who is eligible for an age annuity.

216.32 Who is eligible for a disability annu-
ity.

216.33 What is required for payment of an
age or disability annuity.

Subpart E—Supplemental Annuity

216.40 General.

216.41 Who is entitled to a supplemental an-
nuity.

216.42 How a private railroad pension affects
a supplemental annuity.

216.43 Effect of a supplemental annuity on
other benefits.

Subpart F—Spouse and Divorced Spouse
Annuities

216.50 General.

216.51 Who is eligible for a spouse annuity.

216.52 Who is eligible for an annuity as a di-
vorced spouse.

216.53 What is required for payment.

216.54 Who is an employee’s wife or hus-
band.

Subpart G—Widow(er), Surviving Divorced
Spouse, and Remarried Widow(er) An-
nuities

216.60 General.

216.61 Who is eligible for an annuity as a
widow(er).

216.62 Who is eligible for an annuity as a
surviving divorced spouse.

216.63 Who is eligible for an annuity as a re-
married widow(er).

216.64 What is required for payment.
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216.65 Who is an employee’s widow(er).

216.66 Who is an employee’s surviving di-
vorced spouse.

216.67 **Child in care.”

216.68 Disability period for widow(er), sur-
viving divorced spouse, or remarried
widow(er).

Subpart H—Child’s Annuity

216.70 General.

216.71 Who is eligible for a child’s annuity.

216.72 What is required for payment of a
child’s annuity.

216.73 Who may be re-entitled to a child’s
annuity.

216.74 When a child is a full-time elemen-
tary or secondary school student.

216.75 When a child is a full-time student
during a period of non-attendance.

Subpart I—Parent’s Annuity

216.80 General.
216.81 Who is eligible for a parent’s annuity.
216.82 What is required for payment.

Subpart J—Eligibility for More Than One
Annuity

216.90 General.

216.91 Entitlement as an employee and
spouse, divorced spouse, Or survivor.

216.92 Entitlement as a spouse or divorced
spouse and as a survivor.

216.93 Entitlement to more than one sur-
vivor annuity.

216.94 Entitlement to more than one di-
vorced spouse annuity.

AUTHORITY: 45 U.S.C. 231f.

SOURCE: 56 FR 28692, June 24, 1991, unless
otherwise noted.

Subpart A—General

§216.1 Introduction.

This part explains when an individual
is eligible for a monthly annuity under
the Railroad Retirement Act. An indi-
vidual eligible for an annuity as de-
scribed in this part may become enti-
tled to an annuity only in such amount
as set forth in parts 225 through 229 of
this chapter

(a) Regular annuity. A regular month-
ly annuity is provided for:

(1) An employee who retires because
of age or disability;

(2) An employee’s spouse or divorced
spouse; or

(3) The widow, widower, child, par-
ent, remarried widow or widower, or
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surviving divorced spouse of an em-
ployee.

(b) Supplemental annuity. An em-
ployee who retires because of age or
disability may also be entitled to a
supplemental annuity.

§216.2 Definitions.

Except as otherwise expressly noted,
as used in this part—

Age means an individual’s age on the
day preceding the anniversary date of
his or her birth.

Annuity means a payment due an en-
titled individual for a calendar month
and made to him or her on the first day
of the following month.

Apply means to sign a form or state-
ment that the Railroad Retirement
Board accepts as an application for
benefits under the rules set out in part
217 of this chapter.

Attainment of age means that an indi-
vidual attains a given age on the first
moment of the day preceding the anni-
versary date of his or her birth cor-
responding to such numerical age.

Board means the Railroad Retire-
ment Board.

Claimant means an individual who
files an annuity application or for
whom an annuity application is filed.

Eligible means that an individual
meets all the requirements for pay-
ment of an annuity but has not yet ap-
plied for one.

Employee means an individual who is
or has been in the service of an em-
ployer as here defined.

Employer means a company, indi-
vidual, or other entity determined to
be a covered employer under the Rail-
road Retirement Act as provided by
part 202 of this chapter.

Entitled means that an individual has
applied for and has established his or
her rights to benefits.

Railroad Retirement Act means the
Railroad Retirement Act of 1974, as
amended.

Re-entitled annuity means an annuity
to which an individual becomes enti-
tled after an earlier-awarded annuity
has been terminated. A re-entitled an-
nuity is usually awarded on the basis
of different factors of eligibility from
the initial annuity, and may be award-
ed without the filing of another appli-
cation.
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Retirement age means, with respect to
an employee who attains age 62 before
January 1, 2000 (age 60 in the case of a
widow(er), remarried widow(er) or sur-
viving divorced spouse) age 65. For an
employee who attains age 62 (or age 60
in the case of a widow(er), remarried
widow(er), or surviving divorced
spouse) after December 31, 1999, retire-
ment age means the age provided for in
section 216(1) of the Social Security
Act.

Social Security Act means the Social
Security Act as amended.

Tier | benefit means the benefit com-
ponent calculated using Social Secu-
rity Act formulas and based upon earn-
ings covered under both the Railroad
Retirement Act and the Social Secu-
rity Act.

Tier 1l benefit means the benefit com-
ponent calculated under a formula
found in the Railroad Retirement Act
and based only upon earnings and serv-
ice in the railroad industry.

Year of service means 12 calendar
months, consecutive or otherwise, of
service creditable to an employee as
described in part 210 of this chapter.

§216.3 Other regulations related to
this part.

This part is related to a number of
other parts. Part 217 of this chapter de-
scribes how to apply for an annuity.
Part 218 indicates when annuities begin
and when they terminate. Part 219 sets
out what evidence is necessary to prove
eligibility. Where eligibility for an an-
nuity is based upon a family relation-
ship to an employee (for example, a
widow’s annuity), the definition of
such family relationship may be found
in part 222 of this chapter. Part 225 of
this chapter describes the computation
of the primary insurance amount.

Subpart B—Current Connection
With the Railroad Industry

§216.11 General.

A current connection with the rail-
road industry is required to qualify for
certain types of railroad retirement
benefits. The existence of a current
connection is clear in most cases where
entitlement or death immediately fol-
lows continuous years of railroad em-
ployment. However, there are cases in

§216.13

which the employee did not work for a
railroad employer for a period of time
before entitlement or death. In these
situations, special tests are applied to
determine whether the employee can
be considered to have a current connec-
tion with the railroad industry for the
purpose of determining his or her eligi-
bility for an annuity or other benefits.

§216.12 When current connection is
required.

(a) A current connection is required
to qualify an individual for the fol-
lowing types of railroad retirement
benefits:

(1) An employee occupational dis-
ability annuity as described in subpart
D of this part;

(2) A supplemental annuity as de-
scribed in subpart E of this part;

(3) An employee vested dual benefit
in certain cases;

(4) A survivor annuity as described in
subparts G, H, and | of this part; and

(5) A lump-sum death payment as de-
scribed in part 234 of this chapter.

(b) A current connection which was
established when an employee’s annu-
ity began is effective for:

(1) Any annuity under this part for
which the employee later becomes eli-
gible; and

(2) Any survivor annuity under this
part or a lump-sum death payment
under part 234 of this chapter.

§216.13 Regular current connection
test.

An employee has a current connec-
tion with the railroad industry if he or
she meets one of the following require-
ments:

(a) The employee has creditable rail-
road service in at least 12 of the 30 con-
secutive months immediately pre-
ceding the earlier of:

(1) The month his or her annuity be-
gins; or

(2) The month he or she dies.

(b) The employee has creditable rail-
road service in at least 12 months in a
period of 30 consecutive months and
does not work in any regular non-rail-
road employment in the interval be-
tween the month the 30-month period
ends and the earlier of:

(1) The month his or her annuity be-
gins; or
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(2) The month he or she dies.

§216.14 Regular non-railroad employ-
ment that will not break a current
connection.

Regular non-railroad employment
will not break an employee’s current
connection if it is performed during the
30-month period described in §216.13(b),
in or after the month the annuity be-
gins, or in the month the employee
dies.

§216.15 Special
test.

(a) For survivor annuities. An em-
ployee who does not have a current
connection under the regular test has a
current connection only to qualify an
individual for a survivor annuity if:

(1) The employee would not be fully
or currently insured under section 214
of the Social Security Act if his or her
railroad compensation after 1936 were
treated as social security earnings;

(2) The employee has no quarters of
coverage as defined in section 213 of the
Social Security Act; or

(3) The employee received a pension
or a retirement annuity that began be-
fore 1948 based on at least 114 months
of service.

(b) For survivor and supplemental an-
nuities. An employee who does not have
a current connection under the regular
test has a current connection in order
to pay a supplemental or survivor an-
nuity if he or she meets all of the fol-
lowing requirements:

(1) Has been credited with at least 25
years of railroad service;

(2) Stopped working in the railroad
industry ‘‘involuntarily and without
fault’” on or after October 1, 1975, or
was on furlough, leave of absence or ab-
sent for injury on that date;

(3) Did not decline an offer of em-
ployment in the same ‘‘class or craft”
as his or her most recent railroad serv-
ice; and

(4) Was alive on October 1, 1981.

(¢) ““Involuntarily and without fault”
defined. An employee is considered to
have stopped railroad employment in-
voluntarily and without fault if:

(1) The employee loses his or her job;

(2) The employee could not, through
the exercise of seniority rights, remain
in railroad service in the same class or

current connection
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craft as his or her most recent railroad
service, regardless of the Ilocation
where that service would be performed;
and

(3) The employee did not lose his or
her job because of poor job perform-
ance, misconduct, medical reasons or
other action or inaction on the part of
the employee.

(d) Effect of separation allowance. An
employee who accepts a separation al-
lowance and in so doing relinquishes
his or her seniority rights to railroad
employment is deemed to have volun-
tarily terminated his or her railroad
service. However, if the employee
stopped railroad employment involun-
tarily and without fault, as defined in
paragraph (c) of this section, receipt of
a separation allowance will not affect a
current connection under paragraph (b)
of this section.

(e) ““Class or craft” defined. The
terms‘‘class or craft,” as used in this
section, have the same meaning as
they do generally in the railroad indus-
try.

(f) For supplemental annuities only. An
additional special current connection
test is required for an individual who
was receiving a disability annuity
which terminated due to the individ-
ual’s recovery from disability. If the
individual becomes entitled to a new
annuity, a new current connection test
based on the new annuity beginning
date must be made. This test is made
using the rules contained in §§216.13
and 216.17.

§216.16 What is regular non-railroad
employment.

(a) Regular non-railroad employment
is full or part-time employment for
pay.

(b) Regular non-railroad employment
does not include any of the following:

(1) Self-employment;

(2) Temporary work provided as relief
by an agency of a Federal, State, or
local government;

(3) Service inside or outside the
United States for an employer under
the Railroad Retirement Act, even if
the employer does not conduct the
main part of its business in the United
States;
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(4) Involuntary military service not
creditable under the Railroad Retire-
ment Act;

(5) Employment with the following
agencies of the United States Govern-
ment:

(i) Department of Transportation;

(if) Interstate Commerce Commis-
sion;

(iii) National Mediation Board;

(iv) Railroad Retirement Board;

(v) National Transportation Safety
Board; or

(vi) Surface Transportation Board.

(6) Employment entered into after
early retirement by an employee who
is receiving an annuity under Conrail’s
voluntary annuity program. This pro-
gram is provided under the Staggers
Rail Act of 1980 (Pub. L. 96-448); or

(7) Employment with the Alaska
Railroad so long as it is an instrumen-
tality of the State of Alaska.

[56 FR 28692, June 24, 1991, as amended at 62
FR 11324, Mar. 12, 1997]

§216.17 What amount of regular non-
railroad employment will break a
current connection.

The amount of regular non-railroad
employment needed to break a current
connection depends on when the appli-
cable 30-month period ends (see §216.13
of this part), as follows:

(a) If the 30-month period ends in the
calendar year before or in the same cal-
endar year as the annuity begins or the
month the employee dies, the current
connection is broken if the employee:

(1) Works in each month in the inter-
val after the end of the 30-month period
and before the earlier of the month the
annuity begins or the employee dies; or

(2) Works and earns at least $200 in
wages in any 3 months within the in-
terval described in paragraph (a)(1) of
this section.

(b) If the 30-month period ends more
than a year before the calendar year in
which the annuity begins or the em-
ployee dies, the current connection is
broken if the employee:

(1) Works in any 2 consecutive years
wholly or partially within the interval
after the end of the 30-month period
and before the month the annuity be-
gins or the employee dies, whichever is
earlier; and
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(2) Earns at least $1,000 in wages in
any year wholly or partially within the
interval described in paragraph (b)(1) of
this section (but not counting earnings
during the 30-month period and after
the annuity beginning date), even if
that year is not one of the 2 consecu-
tive years described in paragraph (b)(1)
of this section.

Subpart C—Railroad and Last
Non-Railroad Employment

§216.21 General.

To be eligible for an employee, a
spouse, or a divorced spouse annuity,
the Railroad Retirement Act requires
that an applicant must stop work for
pay performed as an employee for a
railroad employer. In addition, no em-
ployee, spouse or divorced spouse annu-
ity may be paid for any month in
which the employee, spouse or divorced
spouse annuitant works for pay for any
railroad employer after the date his or
her annuity began. No annuity may be
paid to a widow or widower, surviving
divorced spouse, remarried widow or
widower, child, or parent for any
month such individual works for pay
for a railroad employer.

§216.22 Work as an employee which
affects payment.

(a) Work for a railroad employer. Work
for pay as an employee of a railroad
employer always prevents payment of
an annuity.

(b) Work for last non-railroad employer.
Work for pay in the service of the last
non-railroad employer by whom an in-
dividual is employed will reduce the
amount of the tier Il benefit of the em-
ployee, spouse and supplemental annu-
ity as provided in part 230 of this chap-
ter. An individual’s last non-railroad
employer is:

(1) Any non-railroad employer from
whom the individual last resigned (in
point of time) in order to receive an an-
nuity; and

(2) Any additional non-railroad em-
ployer from whom the individual re-
signed in order to have an annuity be-
come payable. Employment which an
individual stops within 6 months of the
date on which the individual files for
an annuity will be presumed in the ab-
sence of evidence to the contrary to be
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service from which the individual re-
signed in order to receive an annuity.

(c) Corporate officers. An officer of a
corporation will be considered to be an
employee of the corporation. A director
of a corporation acting solely in his or
her capacity as such director is not an
employee of the corporation.

§216.23 Work which does not affect
eligibility.

An individual may engage in any of
the following without adversely affect-
ing his or her annuity:

(a) Work for a railway labor organiza-
tion. An individual may work for a
local lodge or division of a railway
labor organization if the pay is under
$25 a month, unless the work performed
is solely for the purpose of collecting
insurance premiums.

(b) Work without pay. Work performed
for any person or entity for which no
pay is received, or where the pay mere-
ly constitutes reimbursement for out-
of-pocket expenses, or where the
amount received consists only of free
will donations and there is no agree-
ment that such donation shall con-
stitute remuneration for services, does
not affect entitlement to an annuity.

(c) Self-employment. Self-employment
is work performed in an individual’s
own business, trade or profession as an
independent contractor, rather than as
an employee. An individual is not self-
employed if the business is incor-
porated. The designation or description
of the relationship between the indi-
vidual and another person as anything
other than that of an employer and em-
ployee is immaterial. If the Board de-
termines that an employer-employee
relationship exists, the fact that the
employee is designated as a partner,
coadventurer, agent, independent con-
tractor, or the like will be disregarded.
An individual determined to be an em-
ployee of a railroad employer pursuant
to part 203 of this chapter is not self-
employed. Whether an individual per-
forming services is an employee de-
pends upon the degree to which the re-
cipient of services controls the individ-
ual’s work. Control is determined in
accordance with general legal prin-
ciples delineating an employer-em-
ployee relationship. Among the factors
considered are:
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(1) Instructions. An individual re-
quired to comply with instructions
about when, where, and how to work is
ordinarily an employee. Instructions
may be oral or in the form of manuals
or written procedures which show how
the desired result is to be accom-
plished. An individual who ordinarily
works without receiving instructions
because he or she is highly skilled or
knowledgeable may nevertheless be an
employee if the employer has a right to
instruct the individual in performance
of the work.

(2) Training. Training provided an in-
dividual by an employer indicates that
the employer wants the work to be per-
formed in a particular method or man-
ner, especially if the training is given
periodically or at frequent intervals.
An individual may be trained by an ex-
perienced employee working with him
or her, by correspondence, by required
attendance at meetings, or by other
methods.

(3) Integration into the employer’s busi-
ness. Integration of an individual’s
services into the business operations of
an employer generally shows that the
individual is subject to direction and
control. When the success or continu-
ation of a business depends to an appre-
ciable degree upon the performance of
certain services, the individuals who
perform those services must nec-
essarily be subject to a certain amount
of control by the owner of the business.

(4) Services rendered personally. A re-
quirement that an individual person-
ally work for the employer indicates
that the employer is interested in the
methods as well as the results, and
that the employer intends to control
the result by controlling who does the
work.

(5) Hiring, supervising, and payment of
assistants. An employer generally hires,
supervises, and pays assistants. An in-
dividual who hires, supervises, and
pays other workers at the direction of
the employer may be an employee act-
ing as a representative of the em-
ployer. However, if an individual hires,
supervises, and pays his or her own as-
sistants pursuant to a contract under
which the individual agrees to provide
materials and labor and under which
the individual is responsible only for
the attainment of a result, this factor
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indicates an
status.

(6) Continuing work relationship. A
work relationship between an indi-
vidual and an employer which con-
tinues over time indicates that the in-
dividual is an employee. A relationship
may continue if the individual works
at frequently recurring, though some-
what irregular intervals, either on call
of the employer or when work is avail-
able.

(7) Set hours of work. A requirement
that an individual work for an em-
ployer during a specified period of the
day, week, month or year, or for a
specified number of hours daily indi-
cates that the individual is an em-
ployee. An individual whose occupation
renders fixed hours impractical may be
an employee if required by the em-
ployer to work at certain times.

(8) Full time required. A requirement
that an individual devote full time to
the employer’s business indicates that
the individual is an employee. What
full time means may vary with the in-
tent of the parties, the nature of the
occupation, and customs in the local-
ity. Full-time work may be required in-
directly even though not specified in
writing or orally. An individual re-
quired to produce a minimum volume
of business for an employer may be
compelled to devote full time to pro-
ducing the work. Prohibiting work for
any other employer may require an in-
dividual to work full time to earn a liv-
ing However, part-time work performed
on a regular basis, or on call of the em-
ployer, or when work is available, may
also render an individual an employee.

(9) Working on employer’s premises.
Working on the employer’s premises
may indicate that an individual is an
employee where by nature the work
could be done elsewhere, because the
employer’s place of business is phys-
ically within the employer’s direction
and supervision. Desk space, telephone,
and stenographic services provided by
an employer place the worker within
the employer’s direction and super-
vision unless the worker has the option
not to use these facilities. Work done
off the employer’s premises does not by
itself indicate that the worker is not
an employee because some occupations
require that work be performed away

independent contractor
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from the premises of the employer.
Control over the place of work is indi-
cated when the person or persons for
whom the services are performed have
the right to compel the worker to trav-
el a designated route, to canvass a ter-
ritory within a certain time, or to
work at specific places as required.

(10) Order or sequence set. Performing
tasks in the order or sequence set by
the employer indicates that the worker
is an employee. Often, because of the
nature of an occupation, the person or
persons for whom the services are per-
formed do not set the order of the serv-
ices or set the order infrequently. It is
sufficient to show control, however, if
such person or persons retain the right
to do so.

(11) Oral or written reports. Regular
oral or written reports submitted to
the employer indicate that the worker
is an employee, compelled to account
to the employer for his or her actions.

(12) Payment by hour, week, month.
Payment at a fixed rate per hour,
week, or month indicates that an indi-
vidual is an employee. Payment by
commission with a guaranteed min-
imum salary, or by a drawing account
at stated intervals with no require-
ment to repay amounts which exceed
the individual’s earnings, also indi-
cates that an individual is an em-
ployee. Payment in a lump sum for a
completed job indicates that an indi-
vidual is self-employed. The lump sum
may be computed by the number of
hours required to do the job at a fixed
hourly rate, or by weekly or monthly
installments toward a lump sum agreed
upon in advance as the total cost. Pay-
ment made on a straight commission
basis generally indicates that the
worker is an independent contractor.

(13) Payment of business and/or trav-
eling expenses. Payment by the em-
ployer of expenses which an individual
incurs in connection with the employ-
er’s business indicates that the indi-
vidual is an employee.

(14) Furnishing of tools and materials.
The fact that the person or persons for
whom the services are performed fur-
nish significant tools, materials, and
other equipment tends to show the ex-
istence of an employer-employee rela-
tionship.
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(15) Investment in facilities. If the
worker invests in facilities which are
used by the worker in performing serv-
ices and which are not typically main-
tained by employees, such as an office
rented by the worker from a party un-
related to the worker or to the em-
ployer, this factor tends to indicate
that the worker is an independent con-
tractor. On the other hand, if all facili-
ties necessary to the work which an in-
dividual performs are furnished with-
out charge by the employer, this factor
indicates the existence of an employer-
employee relationship. Facilities in-
clude equipment or premises necessary
for the work, other than items such as
tools, instruments, and clothing which
may be commonly provided by an em-
ployee in a particular trade.

(16) Realization of profit or loss. An in-
dividual not in a position to realize a
profit or suffer a loss as a result of
work performed for an employer is an
employee. An individual has an oppor-
tunity for profit or loss if he or she:

(i) Hires, directs, and pays assistants;

(if) Has his or her own office, equip-
ment, materials, or other facilities for
doing the work;

(iii) Has continuing and recurring li-
abilities or obligations, and success or
failure depends on the relation of re-
ceipts to expenditures; or

(iv) Agrees to perform specific jobs
for prices agreed upon in advance and
pays expenses incurred in connection
with the work.

(17) Working for more than one firm at
a time. If a worker performs more than
de minimus services for a number of un-
related persons or firms at the same
time, this factor generally indicates
that the worker is an independent con-
tractor. However, a worker who per-
forms services for more than one per-
son may be an employee of each of the
persons, especially where such persons
are part of the same service arrange-
ment.

(18) Making service available to the gen-
eral public. The fact that an individual
makes his or her services available to
the general public on a regular and
consistent basis rather than to one em-
ployer indicates that the individual is
self-employed rather than an employee
of any one firm. An individual may
make services available to the public
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by working from his or her own office
with assistants, from his or her own
home, by holding business licenses, by
a listing in a business directory, or by
advertising.

(19) Employer’s right to discharge. The
right to discharge a worker is a factor
which indicates that the worker is an
employee and the person who possesses
the right is an employer. An employer
exercises control through the threat of
dismissal, which causes the worker to
obey the employer’s instructions. An
employer’s right to discharge exists
even if it is restricted due to a collec-
tive bargaining agreement. An em-
ployer ordinarily cannot end a rela-
tionship without incurring liability
with a self-employed individual who
meets contract specifications.

(20) Employee’s right to terminate. The
fact that an individual has the right to
end his or her relationship with an em-
ployer at any time without incurring
liability for work to be performed indi-
cates that the individual is an em-
ployee. A self-employed individual is
legally obligated to satisfactorily com-
plete a specific job.

§216.24 Relinquishment of rights to
return to work.

(a) What return to work rights must be
given up. Before an individual may re-
ceive an annuity based on age, he or
she must give up any seniority or other
rights to return to work for any rail-
road employer.

(b) When right to return to work is
ended. An individual’s right to return
to work for a railroad employer is
ended whenever any of the following
events occur:

(1) The employer reports to the Board
that the individual no longer has the
right;

(2) The individual or an authorized
agent of that individual gives the em-
ployer an oral or written notice of the
individual’s wish to give up that right
and:

(i) The individual certifies to the
Board that the right has been given up;

(ii) The Board notifies the employer
of the individual’s certification; and

(iii) The employer either confirms
the individual’s right has been given up
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or fails to reply within 10 days fol-
lowing the day the Board mailed the
notice to the employer;

(3) An event occurs which under the
established rules or practices of the
employer automatically ends that
right;

(4) The employer or the individual or
both take an action which clearly and
positively ends that right;

(5) The individual never had that
right and permanently stops working;

(6) The Board gives up that right for
the individual, having been authorized
to do so by the individual;

(7) The individual dies; or

(8) The individual signs a statement
that he or she gives up all rights to re-
turn to work in order to receive a sepa-
ration allowance or severance pay.

(The information collection requirements
contained in paragraph (b) were approved by
the Office of Management and Budget under
control number 3220-0016)

Subpart D—Employee Annuity

§216.30 General.

The Railroad Retirement Act pro-
vides annuities for employees who have
reached a specified age and have been
credited with a specified number of
years of service. The Act also provides
annuities for employees who become
disabled. In addition, to be eligible for
an annuity an employee must comply
with the work restrictions outlined in
subpart C of this part.

§216.31 Who is eligible for an age an-
nuity.

The Railroad Retirement Act pro-
vides annuities based on the employ-
ee’s age for employees who have been
credited with at least 10 years of rail-
road service.

(a) Annuities based on 10 years of serv-
ice. An employee with 10 years of rail-
road service but less than 30 years of
service is eligible for an annuity if he
or she:

(1) Has attained retirement age; or

(2) Has attained age 62 (the annuity
cannot begin prior to the first full
month during which the employee is
age 62) but is less than retirement age.
All components of the annuity are re-
duced for each month the employee is
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under retirement age when the annuity
begins.

(b) Annuities based on 30 years of serv-
ice. An employee who has been credited
with 30 years of railroad service is eli-
gible for an annuity at age 60 (the an-
nuity cannot begin prior to the first
full month the employee is age 60). The
Tier 1 component of the annuity is re-
duced if the employee meets the fol-
lowing conditions:

(1) The employee annuity begins be-
fore the month in which the employee
is age 62; and either

(2) He or she had not attained age 60,
prior to July 1, 1984; or

(3) He or she had not completed 30
years of railroad service prior to July
1, 1984.

(c) Change from employee disability to
age annuity. A disability annuity paid
to an employee through the end of the
month before the month in which the
employee attains retirement age is
converted to an age annuity beginning
with the month in which he or she at-
tains retirement age.

§216.32 Who is eligible for a disability
annuity.

The Railroad Retirement Act pro-
vides two types of disability annuities
for employees who have been credited
with at least 10 years of railroad serv-
ice. An employee may receive an annu-
ity if his or her disability prevents
work in his or her regular railroad oc-
cupation. An employee who cannot be
considered for a disability based on
ability to work in his or her regular
railroad occupation may receive an an-
nuity if his or her disability prevents
work in any regular employment.

(a) Disability for work in regular rail-
road occupation. An employee disabled
for work in his or her regular occupa-
tion, as defined in part 220 of this chap-
ter, is eligible for a disability annuity
if he or she:

(1) Has not attained retirement age;
and

(2) Has a current connection with the
railroad industry; and has either:

(3) Completed 20 years of service; or

(4) Completed 10 years of service and
is at least 60 years old.

(b) Disabled for work in any regular
employment. An employee disabled for
work in any regular employment, as
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defined in part 220 of this chapter, is el-
igible for a disability annuity if he or
she:

(1) Is under retirement age; and

(2) Has completed 10 years of service.

§216.33 What is required for payment
of an age or disability annuity.

In addition to the eligibility require-
ments listed above, an employee may
be required to meet other conditions
before payment of his or her annuity
may begin.

(@) To receive payment of an em-
ployee annuity based on age, an eligi-
ble employee must:

(1) Apply to be entitled to an annu-
ity; and

(2) Give up the right to return to
service with his or her last railroad
employer.

(b) If a disability annuity is con-
verted to an age annuity when the an-
nuitant attains retirement age, the age
annuity cannot be paid until the em-
ployee gives up the right to return to
work as described in subpart C of this
part. The employee may authorize the
Board to relinquish any such right on
his or her behalf at the time when he
or she applies for the disability annu-
ity.

(c) To receive payment of an em-
ployee annuity based on disability, and
eligible employee must apply to be en-
titled to an annuity.

(d) When requested, the employee
must submit evidence to support his or
her application, such as proof of age or
evidence of disability.

(The information collection requirements
contained in this section were approved by
the Office of Management and Budget under
control number 3220-0002)

Subpart E—Supplemental Annuity

§216.40 General.

An employee with a current connec-
tion with the railroad industry at the
time of retirement may qualify for a
supplemental annuity in addition to
the regular employee annuity. Supple-
mental annuities are paid from a sepa-
rate account funded by employer taxes
in addition to those assessed for reg-
ular annuities. The Board reduces a
supplemental annuity if the employee
receives a private pension based on
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contributions from a railroad em-

ployer.

§216.41 Who is entitled to a supple-
mental annuity.

An employee is entitled to a supple-
mental annuity if he or she:

(a) Has been credited with railroad
service in at least one month before
October 1981,

(b) Is entitled to the payment of an
employee annuity awarded after June
30, 1966;

(c) Has a current connection with the
railroad industry when the employee
annuity begins;

(d) Has given up the right to return
to work as shown in subpart C of this
part; and either

(e) Is age 65 or older and has com-
pleted 25 years of service; or

(f) Is age 60 or older and under age 65,
has completed 30 years of service, and
is awarded an annuity on or after July
1, 1974.

§216.42 How a private railroad pen-
sion affects a supplemental annuity.

(a) What is a private railroad pension.
The Board determines whether a pen-
sion established by a railroad employer
is a private pension that will cause a
reduction in the employee’s supple-
mental annuity. A private pension for
purposes of this subpart is a plan that:

(1) Is a written plan or arrangement
which is communicated to the employ-
ees to whom it applies;

(2) Is established and maintained by
an employer for a defined group of em-
ployees; and

(3) Provides for the payment of defi-
nitely determinable benefits to em-
ployees over a period of years, usually
for life, after retirement or disability.
Such a plan is sometimes referred to as
a defined benefit plan.

(b) Defined contribution plan. A plan
under which the employer is obligated
to make fixed contributions to the plan
regardless of profits (sometimes known
as a money purchase plan) is a private
pension plan. A plan under which the
employer’s contributions are discre-
tionary is not a private pension plan
under this section.

158



Railroad Retirement Board

(c) Other than retirement benefits. A
plan which provides benefits not cus-
tomarily considered retirement bene-
fits (such as unemployment benefits,
sickness or hospitalization benefits) is
not a private pension plan under this
section.

(d) Effective date of private railroad
pension for supplemental annuity pur-
poses. A private pension reduces a sup-
plemental annuity payment effective
on the first day of the month after the
month the Board determines that it is
a private pension as defined in para-
graph (a) of this section.

(e) Effect of private railroad pension. A
supplemental annuity is reduced by the
amount of any private pension the em-
ployee is receiving which is attrib-
utable to an employer’s contributions,
less any amount by which the private
pension is reduced because of the sup-
plemental annuity. The supplemental
annuity is not reduced for the amount
of a private pension attributable to the
employee’s contributions. The Board
will determine the amount of a private
pension for any month which is attrib-
utable to the employee’s contributions.

§216.43 Effect of a supplemental annu-
ity on other benefits.

(a) Employee annuity. A supplemental
annuity that begins after December 31,
1974, does not affect the payment of a
regular employee annuity. A supple-
mental annuity beginning prior to 1975
causes a reduction in the employee an-
nuity as provided by section 3(j) of the
Railroad Retirement Act of 1937.

(b) Spouse or survivor annuity. The
payment of a supplemental annuity
does not affect the amount of a spouse
or survivor annuity.

(c¢) Residual lump-sum. The amount of
a supplemental annuity is not deducted
from the gross residual lump-sum ben-
efit. See part 234 of this chapter for an
explanation of the residual lump-sum
benefit.

Subpart F—Spouse and Divorced
Spouse Annuities

§216.50 General.

The Railroad Retirement Act pro-
vides annuities for the spouse, and di-
vorced spouse, of an employee who is
entitled to an employee annuity. A
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spouse may receive an annuity based
on age, or on having a child of the em-
ployee in his or her care. A divorced
spouse may only receive an annuity
based on age. No spouse or divorced
spouse annuity may be paid based upon
disability.

§216.51 Who is eligible for a spouse
annuity.

(a) To be eligible for an annuity, a
spouse must:

(1) Be the husband or wife, as defined
in part 222 of this chapter, of an em-
ployee who is entitled to an annuity
described under subpart D of this part;
and

(2) Stop working for any railroad em-
ployer.

(b) Where the employee’s annuity
began before January 1, 1975, the em-
ployee has completed less than 30 years
of railroad service, and is age 65 or
older, the spouse must be:

(1) Age 65 or older;

(2) Less than age 65 and have in his or
her care a disabled child or minor child
(a child under 18 years old if the spouse
claimant is a wife, or under 16 years
old if the spouse claimant is a husband)
of the employee; or

(3) Age 62 or older but under age 65.
In such case, all annuity components
are reduced for each month the spouse
is under age 65 at the time the annuity
begins.

(c) Where the employee’s annuity be-
gins after December 31, 1974, the em-
ployee has completed 10 years but less
than 30 years of railroad service, and
has attained age 62, the spouse must
be:

(1) Retirement age or older;

(2) Less than retirement age and have
in his or her care a disabled child or a
minor child (a child under 18 years old
if the spouse claimant is a wife, or
under 16 years old if the spouse claim-
ant is a husband) of the employee; or

(3) Age 62 or older but under retire-
ment age. In such case, all annuity
components are reduced for each
month the spouse is under retirement
age at the time the annuity begins.

(d) Where the employee’s annuity
began after June 30, 1974, the employee
has completed 30 years of railroad serv-
ice, and is age 60 or older, the spouse
must be:
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(1) Age 60 or older;

(2) Less than age 60 and have in his or
her care a disabled child or a minor
child (a child under 18 years old if the
spouse claimant is a wife, or under 16
years old if the spouse claimant is a
husband) of the employee; or

(3) Age 60 but less than retirement
age. In such case, the tier | component
is reduced if the following conditions
are met:

(i) The employee was under age 62 at
the time his or her annuity began;

(if) The employee annuity began
after June 30, 1984;

(iii) The employee was under age 60
on June 30, 1984 or completed 30 years
of railroad service after June 30, 1984;
and

(iv) The spouse annuity begins after
June 30, 1984.

§216.52 Who is eligible for an annuity
as a divorced spouse.

To be eligible for a divorced spouse
annuity, the employee annuitant must
be at least age 62 and the divorced
spouse (see §222.22 of this chapter)
must:

(a) Be the divorced wife or husband of
an employee;

(b) Stop work for a railroad em-
ployer;

(c) Not be entitled to an old-age or
disability benefit under the Social Se-
curity Act based on a primary insur-
ance amount that is equal to or greater
than one-half of the employee’s tier |
primary insurance amount; and either

(d) Have attained retirement age; or

(e) Have attained age 62 but be under
retirement age. The annuity is reduced
for each month the spouse is under re-
tirement age at the time the annuity
begins.

§216.53 What is required for payment.

An eligible spouse or divorced spouse
must:

(a) Apply to be entitled to an annu-
ity; and

(b) Give up the right to return to
work for a railroad employer.

(Approved by the Office of Management and
Budget under control number 3220-0016 and
3220-0042)
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§216.54 Who is an employee’s wife or
husband.

An employee’s wife or husband is an
individual who—

(a) Is married to the employee; and

(b) Has been married to the employee
for at least one year immediately be-
fore the date the spouse applied for an-
nuity;

(c) Is the natural parent of the em-
ployee’s child;

(d) Was entitled to an annuity as a
widow(er), a parent, or a disabled child
under this part in the month before he
or she married the employee; or

(e) Could have been entitled to a ben-
efit listed in paragraph (d) of this sec-
tion, if the spouse had applied and been
old enough in the month before he or
she married the employee.

Subpart G—Widow(er), Surviving
Divorced Spouse, and Remar-
ried Widow(er) Annuities

§216.60 General.

The Railroad Retirement Act pro-
vides annuities for the widow(er), sur-
viving divorced spouse, or remarried
widow(er) of an employee. The de-
ceased employee must have completed
10 years of railroad service and have
had a current connection with the rail-
road industry at the time of his or her
death. A widow(er), surviving divorced
spouse, or remarried widow(er) may re-
ceive an annuity based on age, on dis-
ability, or on having a child of the em-
ployee in his or her care.

§216.61 Who is eligible for an annuity
as a widow(er).

(a) A widow(er) of an employee who
has completed 10 years of railroad serv-
ice and had a current connection with
the railroad industry at death is eligi-
ble for an annuity if he or she:

(1) Has not remarried; and either

(2) Has attained retirement age;

(3) Is at least 50 but less than 60 years
of age and became disabled as defined
in part 220 of this chapter before the
end of the period described in §216.68
(this results in a reduced annuity);

(4) Is less than retirement age but
has in his or her care a child who ei-
ther is under age 18 (16 with respect to
the tier | component) or is disabled and
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who is entitled to an annuity under
subpart H of this part; or

(5) Is at least 60 years of age but has
not attained retirement age. (In this
case, all components of the annuity are
reduced for each month the widow(er)
is age 62 or over but under retirement
age when the annuity begins. For each
month the widow(er) is at least age 60
but under age 62, all components of the
annuity are reduced as if the widow(er)
were age 62).

§216.62 Who is eligible for an annuity
as a surviving divorced spouse.

(a) A surviving divorced spouse of an
employee who completed 10 years of
railroad service and had a current con-
nection with the railroad industry at
death, is eligible for an annuity if he or
she:

(1) Is unmarried;

(2) Is not entitled to an old-age ben-
efit under the Social Security Act that
is equal to or higher than the surviving
divorced spouse’s annuity before any
reduction for age; and either

(3) Has attained retirement age;

(4) Is at least 50 years of age but less
than retirement age and is disabled as
defined in part 220 of this chapter be-
fore the end of the period described in
§216.68 (this results in a reduced annu-
ity.);

(5) Is less than retirement age but
has in his or her care a child who ei-
ther is under age 16 or is disabled and
who is entitled to an annuity under
subpart H of this part; or

(6) Is at least 60 years of age but has
not attained retirement age. In this
case, the annuity is reduced for each
month the surviving spouse is under re-
tirement age when the annuity begins.

(b) A disabled surviving spouse’s an-
nuity is converted to an annuity based
on age beginning the month he or she
becomes 60 years old. The annuity rate
does not change.

(c) If a surviving divorced spouse
marries after attaining age 60 (or age
50 if he or she is a disabled surviving
divorced spouse), such marriage shall
be deemed not to have occurred.

§216.63 Who is eligible for an annuity
as a remarried widow(er).

(a) A widow(er) of an employee who
completed 10 years of railroad service

§216.64

and had a current connection with the
railroad industry at death is eligible
for an annuity as a remarried
widow(er) if he or she:

(1) Remarried either:

(i) After having attained age 60 (after
age 50 if disabled); or

(ii) Before age 60 but the marriage
terminated;

(2) Is not entitled to an old-age ben-
efit under the Social Security Act that
is equal to or higher than the full
amount of the remarried widow(er)’s
annuity before any reduction for age;
and

(3) Has attained retirement age;

(4) Is at least 50 but less than 60 years
of age and is disabled as defined in part
220 of this chapter before the end of the
period described in §216.68 (this results
in a reduced annuity);

(5) Has not attained retirement age
but has in his or her care a child who
either is under age 16 or is disabled,
and who is entitled to an annuity under
subpart H of this part; or

(6) Is at least age 60 but has not at-
tained retirement age. (In this case,
the annuity is reduced for each month
the remarried widow(er) is under re-
tirement age when the annuity begins.)

(b) An individual entitled to a
widow(er)’s annuity may be entitled to
an annuity as a remarried widow(er) if
he or she:

(1) Remarries after having attained
age 60 (after age 50 if he or she has been
determined to be disabled prior to his
or her remarriage) and is not a sur-
viving divorced spouse; or

(2) Is entitled to an annuity based
upon having a child of the employee in
his or her care and marries an indi-
vidual entitled to a retirement, dis-
ability, widow(er)’s, mother’s, father’s,
parent’s, or disabled child’s benefit
under the Railroad Retirement Act or
Social Security Act.

§216.64 What is required for payment.

An eligible widow(er), surviving di-
vorced spouse, or remarried widow(er)
must:

(a) Apply to be entitled for an annu-
ity; and

(b) Submit evidence requested by the
Board to support his or her application.

(Approved by the Office of Management and
Budget under control number 3220-0030)
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§216.65 Who is an
widow(er).

employee’s

An individual who was married to the
employee at the employee’s death is
the deceased employee’s widow(er) if he
or she:

(a) Was married to the employee for
at least 9 months before the day the
employee died;

(b) Is the natural parent of the em-
ployee’s child;

(c) Was married to the employee
when either the employee or the
widow(er) adopted the other’s child, or
they both legally adopted a child who
was then under 18 years old;

(d) Was married to the employee less
than 9 months before the employee
died but, at the time of marriage, the
employee was reasonably expected to
live for 9 months; and

(1) The employee’s death was acci-
dental,

(2) The employee died in the line of
duty while he or she was serving active
duty as a member of armed forces of
the United States; or

(3) The surviving spouse was pre-
viously married to the employee for at
least 9 months;

(e) Was entitled in the month before
the month of marriage to either:

(1) A benefit under section 202 of the
Social Security Act as a widow, wid-
ower, spouse (divorced spouse, sur-
viving divorced spouse), father, moth-
er, parent, or disabled child; or

(2) An annuity under the Railroad
Retirement Act as a widow, widower,
divorced spouse, or surviving divorced
spouse, parent or disabled child; or

(f) Could have been entitled to a ben-
efit listed in paragraph (e) of this sec-
tion, if the widow(er) had applied and
been old enough to qualify therefor in
the month before the month of mar-
riage.

§216.66 Who is an employee’s sur-
viving divorced spouse.

An individual who was married to the
employee is the deceased employee’s
surviving divorced spouse if he or she:

(a) Was married to the employee for
a period of at least 10 years imme-
diately before the date the divorce be-
came final, and applies for an annuity
based on age or disability; or

20 CFR Ch. Il (4-1-00 Edition)

(b) Applies for an annuity based on
having a ‘‘child in care’ and either:

(1) Is the natural parent of the em-
ployee’s child;

(2) Was married to the employee at
the time the employee or the surviving
divorced spouse adopted the other’s
child who was then under 18 years old;
or

(3) Was married to the employee at
the time they adopted a child who was
then under 18 years old.

§216.67 “Child in care.”

(a) Railroad Retirement Act. Part 222 of
this chapter sets forth what is required
to establish that a child is in an indi-
vidual’s care for purposes of the Rail-
road Retirement Act. This definition is
used to establish eligibility for the tier
Il component of a female spouse or
widow(er) annuity under that Act.
Under this definition a child must be
under age 18 or under a disability be-
fore any benefit is payable based upon
having the child in care.

(b) Social Security Act. In order to es-
tablish eligibility for the tier | compo-
nents of a spouse or widow(er) annuity,
and eligibility for a surviving divorced
spouse annuity based upon having a
child of the employee in care, the defi-
nition of “child in care” found in the
Social Security Act is used. Under this
definition, a child must be under age 16
or under a disability.

§216.68 Disability period for
widow(er), surviving divorced
spouse, or remarried widow(er).

A widow(er), surviving divorced
spouse, or remarried widow(er) who has
a disability as defined in part 220 of
this chapter is eligible for an annuity
only if the disability began before the
end of a period which:

(a) Begins in the later of:

(1) The month in which the employee
died;

(2) The last month for which the
widow(er) or surviving divorced spouse
was entitled to an annuity for having
the employee’s child in care; or

(3) The last month for which the
widow(er) or surviving divorced spouse
was entitled to a previous annuity
based on disability; and

(b) Ends with the earlier of:
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(1) The month before the month in
which the widow(er) or surviving di-
vorced spouse or remarried widow(er)
become 60 years old; or

(2) The last day of the last month of
a 7-year period (84 consecutive months)
following the month in which the pe-
riod began.

Subpart H—Child’s Annuity

§216.70 General.

The Railroad Retirement Act pro-
vides an annuity for the child of a de-
ceased employee but not for the child
of a living employee. The Act does pro-
vide that the child of a living employee
can establish another individual’s eli-
gibility for a spouse annuity or cause
an increase in the annuities of an em-
ployee and spouse. The eligibility re-
quirements described in this subpart
also apply for the following purposes,
except as otherwise indicated in this
part:

(@) To establish annuity eligibility
for a spouse under subpart F of this
part if he or she has the employee’s eli-
gible child in care;

(b) To establish annuity eligibility
for a widow(er), or surviving divorce
spouse or remarried widow(er) under
subpart G of this part if he or she has
the employee’s child in care; or

(c) To provide an increase in the em-
ployee’s annuity under the Social Se-
curity Overall Minimum Guaranty (see
part 229) by including the eligible
child.

§216.71 Who is eligible for a child’s an-
nuity.

An individual is eligible for a child’s
annuity if the individual:

(a) Is a child of an employee who has
completed 10 years of railroad service
and had a current connection with the
railroad industry when he or she died;

(b) Is not married at the time the ap-
plication is filed;

(c) Is dependent upon the employee
as defined in part 222 of this chapter;
and

(d) Meets one of the following at the
time the application is filed:

(1) Is under age 18; or

(2) Is age 18 or older and either:

(i) Is disabled as defined in part 220 of
this chapter before attaining age 22

§216.74

(the disability must continue through
the time of application for benefits);

(i) Is under age 19 and is a full-time
student as defined in §216.74 of this
part; or

(iii) Becomes age 19 in a month in
which he or she is a full-time student
and has not completed the requirement
for, or received a diploma or certificate
from, a secondary school.

§216.72 What is required for payment
of a child’s annuity.

An eligible child of a deceased em-
ployee is entitled to an annuity upon
applying therefor and submitting any
evidence requested by the Board.

(Approved by the Office of Management and
Budget under control number 3220-0030)

§216.73 Who may be re-entitled to a
child’s annuity.

If an individual’s entitlement to a
child’s annuity has ended, the indi-
vidual may be re-entitled if he or she
has not married and he or she applies
to be re-entitled. The re-entitlement
may begin with:

(a) The first month in which the indi-
vidual is a full-time student if he or
she is under age 19, or is age 19 and has
not completed requirements for, or re-
ceived a diploma or certificate from, a
secondary school;

(b) The first month the individual is
disabled, if the disability began before
he or she attained age 22 and continues
through the time of application for
benefits; or

(c) The first month in which the indi-
vidual is under a disability that began
before the last day of a 7-year period
(84 consecutive months) following the
month in which the previous child’s an-
nuity ended, or the individual was no
longer included as a disabled child in a
railroad retirement annuity paid under
the Social Security Overall Minimum
Annuity (see part 229).

§216.74 When a child is a full-time ele-
mentary or secondary school stu-
dent.

(a) A child is a full-time elementary
or secondary school student if he or she
meets all of the following conditions:

(1) The child is in full-time attend-
ance at an elementary or secondary
school; or
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(2) The child is instructed in elemen-
tary or secondary education at home in
accordance with a home school law of
the State or other jurisdiction in which
the child resides; or

(3) The child is in an independent
study elementary or a secondary edu-
cation program administered by the
local school, district, or jurisdiction,
which is in accordance with the law of
the State or other jurisdiction in which
he or she resides.

(b) The child is in full-time attend-
ance in a day or evening non-cor-
respondence course of at least 13 weeks
duration and he or she is carrying a
subject load that is considered full-
time for day students under the insti-
tution’s standards and practices. If he
or she is in a home schooling program
as described in paragraph (a)(2) of this
section, he or she must be carrying a
subject load that is considered full-
time for day students under the stand-
ards and practices set by the State or
other jurisdiction in which the student
resides.

(c) To be considered in full-time at-
tendance, scheduled attendance must
be at the rate of at least 20 hours per
week unless one of the exceptions in
paragraphs (c) (1) and (2) of this section
applies. If the student is in an inde-
pendent study program as described in
paragraph (a)(3) of this section, the
number of hours spent in school at-
tendance is determined by combining
the number of hours of attendance at a
school facility with the agreed upon
number of hours spent in independent
study. The student may still be consid-
ered in full-time attendance if the
scheduled rate of attendance is below
20 hours per week if the Board finds
that:

(1) The school attended does not
schedule at least 20 hours per week and
going to that particular school is the
student’s only reasonable alternative;
or

(2) The student’s medical condition
prevents him or her from having sched-
uled attendance of at least 20 hours per
week. To prove that the student’s med-
ical condition prevents him or her from
scheduling 20 hours per week, the
Board may request that the student

20 CFR Ch. Il (4-1-00 Edition)

provide appropriate medical evidence
or a statement from the school; or

(3) The student is not attending
classes, but is graduating in that
month and classes ended the month be-
fore.

(d) An individual is not a full-time
student if, while attending an elemen-
tary or secondary school, he or she is
paid compensation by an employer who
has requested or required that the indi-
vidual attend the school. An individual
is not a full time student while he or
she is confined in a penal institution or
correctional facility because he or she
committed a felony after October 19,
1980.

(e) A student who reaches age 19 but
has not completed the requirements for
a secondary school diploma or certifi-
cate and who is a full-time elementary
or secondary student, as defined in
paragraph (a) of this section, will con-
tinue to be eligible for benefits until
the first day of the first month fol-
lowing the end of the quarter or semes-
ter in which he or she is then enrolled,
or if the school is not operated on a
quarter or semester system, the earlier
of:

(1) The first day of the month fol-
lowing completion of the course(s) in
which he or she was enrolled when age
19 was reached; or

(2) The first day of the third month
following the month in which he or she
reached age 19.

[63 FR 17326, Apr. 9, 1998]

§216.75 When a child is a full-time stu-
dent during a period of non-attend-
ance.

A student who has been in full-time
attendance at an elementary or sec-
ondary school is considered a full-time
student during a period of non-attend-
ance (include part-time attendance) if:

(a) The period of non-attendance is 4
consecutive months or less;

(b) The student shows to the satisfac-
tion of the Board that he or she intends
to return, or the student does return,
to full-time attendance at the end of
the period; and

(c) The student has not been expelled
or suspended from the school.
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Subpart I—Parent’s Annuity

§216.80 General.

The Railroad Retirement Act pro-
vides an annuity for the surviving par-
ent of a deceased employee. The de-
ceased employee must have completed
10 years of railroad service and have
had a current connection with the rail-
road industry at the time of his or her
death. A parent may only receive an
annuity based on age.

§216.81 Who is eligible for a parent’s
annuity.

(a) Where the employee is not sur-
vived by a widow(er), or child who is or
ever could be entitled to an annuity as
described by subpart G or H of this
part, a parent of the deceased employee
is eligible for both the tier | and tier 11
components of an annuity if he or she:

(1) Is age 60 or older;

(2) Has not married since the em-
ployee died;

(3) Received one-half of his or her
support (as defined in part 222 of this
chapter) from the employee at the time
the employee died; and

(4) Files proof of support as provided
for in paragraphs (b)(4) and (b)(5) of
this section.

(b) Where the employee is survived
by a widow(er), or child who is or ever
could be entitled to an annuity as de-
scribed by subpart G or H of this part,
a parent of the deceased employee is el-
igible for an annuity consisting of the
tier | component alone if he or she:

(1) Is age 60 or older;

(2) Has not married since the em-
ployee died;

(3) Is not in receipt of an old age ben-
efit under the Social Security Act
equal to or exceeding the amount of
the parent’s tier | annuity amount be-
fore it is reduced for the family max-
imum but after the sole survivor min-
imum is considered;

(4) Received at least one-half of his or
her support (as defined in part 222 of
this chapter) from the employee either:

(i) When the employee died, or

(ii) At the beginning of the period of
disability if the employee has a period
of disability (as explained in part 220 of
this chapter) which did not end before
death; and

§216.91

(5) Files proof of support with the
Board within 2 years after either:

(i) The month in which the employee
filed an application for a period of dis-
ability if support is to be established as
of the beginning of the period of dis-
ability; or

(if) The date of the employee’s death
if support is to be established at that
point.

(c) The Board may accept proof of
support filed after the 2-year period for
reasons which constitute good cause to
do so as that term is defined in part 219
of this chapter.

§216.82 What is requi